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U.S. Customs Service 


Treasury Decisions 


(T.D. 80-233) 


Foreign Currencies—Daily Rates For Countries Not on Quarterly 
List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York forthe Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
pursuant to part 159, subpart C, Customs Regulations (19 CFR 159, 
subpart C). 

Brazil cruzeiro: 
September 8-12, 1980 $0. 0179 
People’s Republic of China yuan: 
September 8, 1980 $0. 678748 
September 9-12, 1980 . 682128 
Hong Kong dollar: 
September 8, 1980 $0. 202265 
September 9, 1980 . 202102 
September 10, 1980 . 201918 
September 11, 1980 . 202102 
September 12, 1980 . 202163 
Tran rial: 
September 8-12, 1980_____-_--------------- Not available 
Philippines peso: 
September 8-11, 1980 $0. 1320 
September 12, 1980 
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Singapore dollar: 
September 8, 1980 $0. 473373 
September 9, 1980 . 471809 
September 10, 1980 . 472032 
September 11, 1980 . 473037 
September 12, 1980 . 473485 
Thailand baht (tical): 
September 8-12, 1980 $0. 0488 
Venezuela bolivar: 
September 8-12, 1980 $0. 2329 


(LIQ-3-01 0:C:E) 


Dated: September 12, 1980. 


Nancy I. Brown, 
Chief, Customs Information Exchange. 


(T.D. 80-234) 
Bonds 


Approval and discontinuance of bonds on Customs form 7587 for the control of 
instruments of international traffic of a kind specified in section 10.41la of the 
Customs Regulations 


Bonds on Customs form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Customs 
Regulations have been approved or discontinued as shown below. The 
symbol “‘D” indicates that the bond previously outstanding has been 
discontinued on the month, day, and year represented by the figures 
which follow. ‘‘PB” refers to a previous bond, dated as represented by 
the figures in parentheses immediately following which has been dis- 
continued. If the previous bond was in the name of a different com- 
pany or if the surety was different, the information is shown in a 
footnote at the end of the list. 

Dated: September 18, 1980. 





Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director/amount 


Acme Food Specialties, Inc., 1874 E. 22nd St., Los | May 13,1980 | June 27,1980 | Los Angeles, CA 
Angeles, CA; Washington International Ins. Co. $50,000 


CATU Containers S.A., 9 Rue Boissonnas, CH-1227, | July 3, 1978 | July 14,1978 | San Francisco, CA 


Geneva, Switzerland; Washington Int’] Ins. Co. $20,000 
D 8/26/80 


Los Angeles, CA; St. Paul Fire & Marine Ins. Co. 


The Flying Tiger Line, Inc., 7401 World Way West, | May 14, 1980 | Aug. 21,1980 | Los Angeles, CA 
' 


$50,000 
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Name of principal and surety 


Leopoldo Fontanillas, Inc., Municipal Pier, Ponce, 
PR; Puerto Rican American Ins. Co. 


Harper Shipping Co., 545 Sansome St., San Francisco, 
CA; Old Republic Ins. Co. 
D 8/26/80 


The H.J. Hosea and Sons Co., Port Hosea, P.O. Box 
398, Newport (Cincinnati) Kentucky; The Ohio 
Casualty Ins. Co. 

D 6/20/80 


George Moroz & Associates, Box 5824, San Juan, PR; 
St. Paul Fire & Marine Ins. Co. 


Nauru Air and Shipping Agency of Honolulu, 900 
Fort St., Suite 1090, Honolulu, HI; St. Paul 
Fire & Marine Ins. Co. 


Overseas Enterprises, Inc., 1 World Trade Center, 
NY, NY; American Casualty Co. of Reading, Pa 


Saccone & Speed (USA) Inc., 3 Park Plaza, Old 
Brookville, NY; St. Paul Fire & Marine Ins. Co. 
D 8/8/80 


Seaway Express Lines, 444 W. Ocean Blvd., Suite 1200, 
Long Beach, CA; Washington International Ins. Co. 
D 8/25/80 


Sovereign Import Co., 3 Park Plaza, Old Brookville, 
NY; St. Paul Fire & Marine Ins. Co. 


BON-3-10 


Date of bond | 
May 13,1977 


June 27, 1979 





| July 


| July 


. 24,1978 | 


9, 1978 





Date of 
approval 


7, 1980 


23, 1979 


. 11,1980 


. 2,1980 


. 24, 1978 
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Filed with district 
director/area 
director/amount 


San Juan, PR 
$10,000 


San Francisco, CA 
$10,000 


Cleveland, OH 


$30,000 


| San Juan, PR 


$10,000 


Honolulu, HI 
$30,000 


| New York, New 


York 
$10,000 


New York 
Seaport 
$10,000 


Los Angeles, CA 


$50,000 


New York, NY 
$10,000 


ALFRED G. ScHOLLE, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 80-235) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 


in Ta 


iwan 


There is published below a directive of August 11, 1980, received 


by the Commissioner of Customs from the acting chairman, Commit- 
tee for the Implementation of Textile Agreements, concerning re- 
striction on entry of manmade fiber textile products in category 669 
and 669 pt. manufactured or produced in Taiwan. This directive 
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amends, but does not cancel, that committee’s directive of Decem- 
ber 21, 1979 (T.D. 80-66). 

This directive was published in the Federal Register on August 14, 
1980 (45 F.R. 54121), by the committee. 


(QUO-2-1) 
Dated August, 30, 1980. 


Wituram D. Styne 
(For Richard R. Rosettie, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 11, 1980. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directive of December 21, 1979, from the chairman 
of the Committee for the Implementation of Textile Agreements 
which directed you to prohibit, effective on January 1, 1980, and for 
the 12-month period extending through December 31, 1980, entry 
into the United States for consumption, and withdrawal from ware- 
house for consumption, of cotton, wool, and manmade fiber textile 
products in certain designated categories. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Agreement of 
June 8, 1978, as amended, concerning cotton, wool, and manmade 
fiber textile products exported from Taiwan; and in accordance with 
the provisions of Executive Order 11651 of March 3, 1972, as amended 
by Executive Order 11951 of January 6, 1977, you are directed, 
effective on August 15, 1980, to cancel the import controls estab- 
lished in the directive of December 21, 1979, for category 669 and 
669 pt. (only TSUSA 355.4560). 

The action taken with respect to Taiwan and with respect to im- 
ports of manmade fiber textile products from Taiwan has been 
determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, these directions to the Commissioner of Customs, which 
are necessary to the implementation of such actions, fall within the 
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foreign affairs exception to the rulemaking provisions of 5 U.S.C. 
553. This letter will be published in the Federal Register. 
Sincerely, 


ArtHuR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 80-236) 
Customs Relations with Canada and Mexico 


Section 123.9, Customs Regulations, relating to discrepancies in manifests of 
vehicles and certain vessels arriving from Canada or Mexico, amended 


TITLE 19—CUSTOMS DUTIES 
Cuaptrer I—U.S. Customs SERVICE 


PART 1283—CUSTOMS RELATIONS WITH CANADA AND MEXICO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
establish uniform procedures for handling discrepancies in the mani- 
fests of vehicles and certain vessels arriving from Canada or Mexico. 
The amendment provides instructions for the public and Customs 
officers to insure uniform treatment of cases involving discrepancies 
in the manifests of the vehicles and vessels to which the amendment 
applies. 


EFFECTIVE DATE: 30 days after publication in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT: Donald H. Reusch, 
Carriers, Drawback and Bonds Division, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
5706. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A notice published in the Federal Register on July 28, 1978 (43 
F.R. 32817), proposed to amend section 123.9, Customs Regulations 
(19 CFR 123.9), relating to discrepancies in the manifests of vehicles 
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arriving from Canada or Mexico and of vessels of less than 5 net tons 
arriving from those countries otherwise than by sea. Section 123.3 
requires such vehicles and vessels to file a correct manifest with Cus- 
toms on arrival in the United States. 


PROPOSED AMENDMENT 


1. It was proposed to change the heading of section 123.9 from 
“Correction of manifest’? to “Explanation of a discrepancy in the 
manifest” to avoid the implication that filing a Discrepancy Report 
and Declaration, Customs Form 5931, to correct a manifest dis- 
crepancy necessarily re'ieves a violator from any penalty which may 
have been incurred as a result of the discrepancy. 

2. It also was proposed to delete the citation to section 440, Tariff 
Act of 1930, as amended (19 U.S.C. 1440), which prescribes a penalty 
for failure to correct a manifest by post entry, because that section 
does not apply to vehicles, or to vessels of less than 5 net tons arriving 
otherwise than by sea, from a contiguous country. The proposal pro- 
vided that penalties would be assessed under section 460, Tariff Act 
of 1930, as amended (19 U.S.C. 1460), if a manifest is not filed, or if it 
fails to include all the merchandise imported or brought into the 
United States on a vehicle, or on a vessel of less than 5 net tons arriving 
otherwise than by sea, from a contiguous country (an overage). A 
penalty would be assessed under section 584, Tariff Act of 1930, as 
amended (19 U.S.C. 1584), if a manifest lists merchandise not found on 
board (a shortage). 

3. The proposal also established procedures for reporting manifest 
discrepancies to Customs and guidelines for determining whether to 
assess a penalty under 19 U.S.C. 1584, and provided for the remission or 
mitigation of a penalty assessed under 19 U.S.C. 1460. Instructions 
also were provided for determining the amount of any penalty to be 
assessed under those statutes. 

Written comments on the proposed amendment were invited from 
interested persons, to be received on or before August 28, 1978. No 
public comments were received. With the exception of the revisions 
described below, this final rule adopts the amendment as proposed. 


CHANGES TO THE PROPOSED AMENDMENT 


1. Proposed section 123. 9 (a)(1) has been revised to insert the words 
“to a penalty” before “equal”. The words were omitted inadvertently 
from the proposed rule as published. 

2. Public Law 95-410, approved October 3, 1978 (after publication 
of the proposed rule), amended 19 U.S.C. 1584 by extending Jiability 
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for any discrepancy between the merchandise and manifest to include 
“any person directly or indirectly responsible for any discrepancy’’. 
Proposed sections 123.9(a)(2), (b)(1), (b)(2), (c), and (d) have been 
revised to conform to the new statutory language. 

3. Proposed section 123.9(b)(1) has been revised to add the owner 
of a vessel or vehicle to the parties who must report manifest dis- 
crepancies to the district director within 60 days after the date of 
arrival, and the heading of that proposed section has been revised to 
conform to the text. The responsibility of the owner to report manifest 
discrepancies was referred to in other paragraphs of proposed section 
123.9 but was omitted inadvertently from proposed section 123.9(b) (1). 

4, Proposed section 123.9(b) (2) has been revised to clarify that the 
district director may notify the master, person in charge, owner, 
agent, or any other person directly or indirectly responsible, of any 
discrepancy discovered by Customs officers not reported by any of 
those persons by furnishing that person a copy of Customs Form 
5931, Discrepancy Report and Declaration, or by any other appropri- 
ate written means. Use by the District Director of Customs form 
5931 for this purpose shall not preclude the assessment of any penalty 
or liability to forfeiture otherwise incurred. 

5. Section 618, Tariff Act of 1930, as amended (19 U.S.C. 1618), 
provides that a fine, penalty, or forfeiture may be remitted or mitigated 
by the Secretary of the Treasury if he finds that the fine, penalty, or 
forfeiture was incurred without willful negligence or without any 
intention on the part of the petitioner to defraud the revenue or violate 
the law, or if he finds the existence of such mitigating circumstances 
as to justify remission or mitigation. Proposed section 123.9(d) has 
been revised to state that a penalty or forfeiture incurred under 19 
U.S.C. 1460 or 19 U.S.C. 1584 may be remitted or mitigated in ac- 
cordance with 19 U.S.C. 1618. 


INAPPLICABILITY OF EXECUTIVE ORDER 12044 


This document is not subject to the Treasury Department directive 
implementing Executive Order 12044, Improving Government Regu- 
lations, because the regulation was in process before May 22, 1978, the 
effective date of the directive. 


DRAFTING INFORMATION 


The principal author of this document was Laurie Strassberg 
Amster, Regulations and Research Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


328-837 0 - 80 - 2 
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AMENDMENT TO THE REGULATIONS 
PART 123—CUSTOMS RELATIONS WITH CANADA AND MEXICO 


Section 123.9, Customs Regulations (19 CFR 123.9), is amended to 
read as follows: 


123.9 Explanation of a discrepancy in a manifest. 

(a) Provisions applicable. 

(1) Failure to file a manifest; overages.—If there is a failure to 
file a manifest in accordance with section 123.5, or if merchandise 
is found that is not listed on a manifest filed in accordance with 
that section (an overage), the merchandise and the vessel or 
vehicle in which it was brought or imported into the United States 
are subject to forfeiture, and the master of the vessel or the person 
in charge of the vehicle is liable, in addition to any other penalty, 
to a penalty equal to the value of the merchandise, under section 
460, Tariff Act of 1930, as amended (19 U.S.C. 1460). 

(2) Shortages.—If merchandise is manifested but not found 
on board (a shortage), the master, person in charge, owner, 
or agent of the vessel or vehicle, or any person directly or in- 
directly responsible for the discrepancy between the merchandise 
and manifest, shall be subject to a penalty of $500 under section 
584, Tariff Act of 1930, as amended (19 U.S.C. 1584). 

(b) Report of discrepancies. 

(1) Discrepancies discovered by master, person in charge, owner, 
agent, or person directly or indirectly responsible. —The master, 
person in charge, owner, or agent of the vessel or vehicle, or 
any person directly or indirectly responsible for any discrepancy 
between the merchandise and the manifest, shall report any 
discrepancy to the District Director within 60 days after the 
date of arrival by completing a report for an overage or a decla- 
ration for a shortage. The overage report or shortage declaration 
may be made on the appropriate manifest form, as listed in 
section 123.4, or on Customs Form 5931, Discrepancy Report 
and Declaration. If no manifest had been filed, an original 
copy of the appropriate form, as listed in section 123. 4, should 
be used. In each case in which a manifest form is used, the form 
shall be marked or stamped “Overage report” or ‘Shortage 
declaration’’, as appropriate. The form used shall list the mer- 
chandise involved and state the reasons for the discrepancy. 

(2) Discrepancies discovered by Customs.—The District Director 
immediately shall advise the master, person in charge, owner, 
agent, or any person directly or indirectly responsible for the 
discrepancy between the merchandise and the manifest of 
any discrepancy discovered by Customs officers which has not 
been reported. The person so notified shall file an explanation 
of the discrepancy, as required by paragraph (b)(1) of this 
section, within 30 days of notification, or within 60 days after 
arrival of the vessel or vehicle, whichever is later. The District 
Director may notify the master, person in charge, owner, agent, 
or any person directly or indirectly responsible for the dis- 
crepancy by furnishing a copy of Customs form 5931 to that 





CUSTOMS 9 


persons, or by any other appropriate written means. Use of 
Customs, form 5931 shall not preclude assessment of any penalty 
or liability to forfeiture otherwise incurred. 

(c) Statement on report of discrepancy required.—The overage 
report or shortage declaration shall bear the following statement 
signed by the master of the vessel, the person in charge of the 
vehicle, the owner of the vessel or vehicle, an authorized agent, 
or the person directly or indirectly responsible for the discrepancy : 

I declare to the best of my knowledge and belief that the 
discrepancy described herein occurred for the reasons stated. 
I also certify that evidence to support a claim of nonimporta- 
tion or proper disposition of merchandise will be retained in 
the carrier’s files for a period of at least 1 year from the date 
of this report of discrepancy and will be made available to 
Customs upon demand. 

(d) Action on the discrepancy report. 

(1) In accordance with the proviso to 19 U.S.C. 1584, no 
penalty shall be incurred under that section if— 

(i) The manifest discrepancy relates only to a shortage; 

(ii) There is timely filing of the discrepancy report; 

(iii) There has been no loss of revenue; 

(iv) The District Director is satisfied that the discrepancy 
resulted from clerical error or other mistake; and 

(v) In the case of a discrepancy not reported initially by 
the master, person in charge, owner, agent, or the person 
directly or indirectly responsible, the District Director is 
satisfied that there is a valid reason for failure to file the 
discrepancy report. 

(2) If the criteria in paragraph (d)(1) are not met, applicable 
penalties under 19 U.S.C. 1460 or 19 U.S.C. 1584 shall be as- 
sessed, and the vessel or vehicle shall be liable to forfeiture under 
19 U.S.C. 1460 (see sec. 162.31 of this chapter). 

(3) Any penalty or lability to forfeiture incurred under 19 
U.S.C. 1460 or 19 U.S.C. 1584 may be mitigated or remitted 
under section 618, Tariff Act of 1930, as amended (19 U.S.C. 
1618). 

(e) Penalty assessment.—For the purpose of assessing penalties 
under 19 U.S.C. 1460 or 19 U.S.C. 1584, the value of the mer- 
chandise shall be determined as described in section 162.43 of 
this chapter. 

(f) Lack of knowledge does not relieve liability—The fact that 
the master of the vessel, the person in charge of the vehicle, or 
the owner of the vessel or vehicle had no knowledge of a dis- 
crepancy shall not relieve the master, the person in charge, or 
the owner from a penalty, or the vessel or vehicle from liability 
to forfeiture, incurred under 19 U.S.C. 1460 or 1584. 

(g) Clerical error or other mistake defined.—For the purpose of 
this section, the term “clerical error or other mistake”’ is defined 
as a nonnegligent, inadvertent, or typographical mistake in the 
preparation, assembly, or submission of manifests. However, 
repeated similar manifest discrepancies by the same persons may 
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be considered the result of negligence and not clerical error or 
other mistake. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759 (19 U.S.C. 66, 1624).) 


Wituram T. ArcHey, 
Acting Commissioner of Customs. 
Approved: September 17, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Sept. 29, 1980 (45 F.R. 64172)] 


(T.D. 80-237) 


Vessels in Foreign and Domestic Trades—Customs Regulations 
Amended 


Sections 4.7 and 4,14, Customs Regulations, relating to foreign repairs to, and 
equipment purchases by, American vessels, amended 


TITLE 19—CUSTOMS DUTIES 
CuapterR I—U.S. Customs SERVICE 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
clarify and make more specific the procedures for the reporting and 
entry of foreign repairs to, and equipment purchases by, American 
vessels, and makes conforming amendments to take account of a 
consolidation of the Customs forms used in the reporting and entry 
procedures. The document also provides that vessel repair and equip- 
ment purchase entries shall be liquidated in New York, New Orleans, 
and San Francisco depending upon the port where the entry was made. 


EFFECTIVE DATE: 60 days from the date of publication in the 
Federal Register. 


FOR FURTHER INFORMATION CONTACT: Jerry C. Laderberg, 
Carrier Rulings Branch, Office of Regulations and Rulings, U.S. 
Customs Service, Washington, D.C. 20229; 202-566-5706. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The owner or master of an American vessel is required by section 
466, Tariff Act of 1930, as amended (19 U.S.C. 1466), to declare, 
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enter, and pay a special 50-percent duty on the cost of all repairs 
(including purchases of equipment, repair parts, or materials) made 
to the vessel outside the United States. Section 466 also provides for 
remission of the duty if (1) the repairs or purchases were necessary 
to correct damage caused by stress of weather or other casualty while 
the vessel was in the regular course of its voyage and to secure the 
safety and seaworthiness of the vessel to enable it to reach its port 
of destination; (2) the equipment, repair parts, or materials purchased 
were of American origin and installed by the vessel’s crew or U.S. res- 
idents; or (3) the equipment, repair parts, or materials purchased, 
including the labor cost involved, were used as dunnage for cargo, 
or for the erection of temporary bulkheads or similar devices for the 
control of cargo. 

Section 466 also provides that in the case of any vessel designed 
and used primarily for purposes other than transporting passengers 
or property in the foreign or coasting trade (a so-called “special 
purpose vessel’’) which arrives in the United States 2 years or more 
after its last departure from a U.S. port, the duties shall apply only 
with respect to fish nets and netting and other equipment, and parts 
thereof, whenever purchased, and to repair parts and materials pur- 
chased, or repairs made, during the first 6 months after the last 
departure of the vessel from the United States. 

A notice published in the Federal Register on April 4, 1978 (43 
F.R. 14060), proposed to amend sections 4.7 and 4.14, Customs Regu- 
lations (19 CFR 4.7, 4.14), which relate to reporting and entry pro- 
cedures established to implement 19 U.S.C. 1466. Written comments 
were to have been received by May 4, 1978. However, at the request 
of American-flag vessel operators, a notice extending the comment 
period to June 2, 1978, was published on May 5, 1978 (43 F.R. 19417), 
and pursuant to another request, by notice published on May 19, 
1978 (43 F.R. 21693), the comment period was further extended to 
June 30, 1978. A discussion of the proposed amendments, the sub- 
stance of each of the 26 comments received, and Customs position on 
each comment follows: 


DISCUSSION OF COMMENTS—REQUIREMENT THAT EITHER THE MASTER 
OR OWNER MAKE THE DECLARATION 


Several commenters supported the proposed amendment to section 
4.7(d)(1) to permit either the master or the owner of a vessel subject 
to the provisions of 19 U.S.C. 1466 to declare the purchase of any 
equipment, repair parts, or materials, or the cost of any repairs, in a 
foreign country for the vessel. One commenter recommended that the 
vessel master be freed from any requirement for reporting this data, 

Under 19 U.S.C. 1466, the owner or the master is permitted to 
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make the required declaration. Customs does not have the authority 
to relieve the master of this responsibility. However, the amendment 
would enable the owner to relieve the master of the responsibility 
and to delegate that responsibility to some other person. 


DUTIABILITY OF FOREIGN REPAIRS AND EQUIPMENT PURCHASES 
APPLICABILITY OF STATUTE 


Proposed section 4.14(a)(1) would incorporate a revision of foot- 
note 26 to part 4 (also referred to in footnote 16b to part 4) to provide 
that: ‘For the purposes of this section, a repair or purchase made in 
American Samoa, the Canal Zone, the Guantanamo Bay Naval Sta- 
tion, Guam, Puerto Rico, and the U.S. Virgin Islands is not considered 
to be incurred outside the United States”. One commenter suggested 
that Customs should except fish nets or netting from this section, and 
contended that the proposed revision is contrary to the intent of the 
1971 amendment to 19 U.S.C. 1466 (Public Law 91-654). 

Public Law 91-654 added paragraph (c) to 19 U.S.C. 1466 and 
excepted fish nets and netting from the exemption from duty on 
purchases of equipment for, and foreign repairs to, ‘“‘special purpose 
vessels’ in certain circumstances. The amendment did not relate to 
Customs position that certain U.S. territories and possessions and the 
Commonwealth of Puerto Rico are not considered foreign countries 
for purposes of 19 U.S.C. 1466. 

American Samoa, the Guantanamo Bay Naval Station, Guam, 
Puerto Rico, and the U.S. Virgin Islands are subject to the jurisdic- 
tion of the United States. Therefore, none is considered to be a foreign 
country within the meaning of 19 U.S.C. 1466. Accordingly, the last 
sentence of proposed section 4.14(a)(1) is retained in the final rule 
except that the reference to the Canal Zone is deleted. 

Footnote 26 to part 4, which is incorporated into proposed section 
4.14(a)(1), was revised to remove the reference to the Canal Zone by 
T.D. 79-276, published in the Federal Register on October 29, 1979 
(44 F.R. 61954), because the Canal Zone was transferred to Panama 
effective October 1, 1979, by the Panama Canal Treaty of 1977. 

Footnote 26 to part 4 accordingly is deleted, and to conform to the 
deletion, footnote 16” to part 4 is revised to read ‘16° see section 
4.14(a)(1).” 


“SPECIAL PURPOSE VESSELS” 


1. One commenter stated that the proposed amendments fail to 
provide for “‘special purpose vessels’. 

The term ‘special purpose vessel’ is defined in proposed section 
4.14(a) (2) (iii), and the dutiability of foreign repairs to, and equipment 
purchases for, ‘special purpose vessels” is set forth in that section. 
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2. Another commenter suggested that the definition of “special 
purpose vessels’ be expanded to encompass more fully support vessels 
used in the offshore oil industry and to conform to the legislative 
intent of 19 U.S.C. 1466(c) (redesignated as 1466(e), pursuant te 
Public Law 95-410). This commenter recommended that the interpre- 
tation of the term “special purpose vessel’’ be clarified through admin- 
istrative guidelines issued to the liquidation units. 

Customs believes that the definition of ‘special purpose vessel’’ in 
proposed section 4.14(a) (2) (iii) is fully consistent with the legislative 
intent of 19 U.S.C. 1466(e) and requires no change. 

3. A commenter recommended that the requirement in proposed 
section 4.14(a)(ili) that the master or owner of a “special purpose 
vessel” declare and enter all repairs and equipment purchases be modi- 
fied to require only the declaration and entry of repairs and purchases 
made during the first 6 months of the vessel’s voyage. The reason 
stated for this recommendation is that under 19 U.S.C. 1466(e), only 
the repairs and equipment purchases made during the first 6 months 
after the vessel’s last departure from the United States on a voyage of 
2 years or more are dutiable. 

This comment has merit. Therefore, proposed section 4.14 (a) (2) (iii) 
has been revised to provide that if the vessel previously has been held 
to be a “special purpose vessel” by Customs, only those items (with 
the exception of fish nets and netting) purchased, and repairs made, 
outside the United States during the first 6 months after the vessei’s 
last departure from the United States on a voyage of at least 2 years’ 
duration are required to be declared and entered. A copy of the appli- 
cable Customs ruling and a certification from the owner or master that 
the vessel was used during its last voyage primarily for purposes other 
than transporting passengers or merchandise are required to be furnished 
with the declaration and entry. 


DEPOSIT OF ESTIMATED DUTIES OR FILING BOND BEFORE VESSEL 
DEPARTURE 


1. Several commenters suggested that proposed section 4.14(b) (1), 
which would require estimated duties to be deposited, or a bond on 
Customs form 7567 or 7569 to be filed, before the departure of a vessel 
from the port of arrival, be modified to provide that the bonding pro- 
visions apply only to the net dutiable amount, rather than to the gross 
dutiable amount. These commenters contended that the requirement 
of a bond for the gross dutiable amount results in a substantial bond 
premium on items that clearly are nondutiable. 

Proposed section 4.14(b) (1) does not require that the bond must be 
taken on the gross dutiable amount. Section 113.14(m), Customs 





14 CUSTOMS 


Regulations (19 CFR 113.14(m)), provides that Customs form 7567 or 
7569, the single entry and term versions of the Vessel, Vehicle, or 
Aircraft Bond, may be taken in any amount deemed necessary by the 
District Director. To avoid any misunderstanding, a sentence is being 
added at the end of proposed section 4.14(b)(1) to clarify that the 
bond shall be in an amount required by the District Director, as 
provided in section 113.14(m). 

2. One commenter claimed that proposed section 4.14(b)(1), in 
requiring estimated duties to be deposited, or a bond on Customs form 
7567 or 7569 to be filed, before the departure of a vessel, effects a 
change in the current procedure of determining estimated duty on the 
basis of information submitted on Customs form 7535 (now Customs 
form 226) within 2 working days after arrival at the first U.S. port. 
This commenter recommended that the current procedure be incor- 
porated into proposed section 4.14(b)(1) te prevent any delay in 
departure of the vessel from the port of arrival. 

Proposed section 4.14(b)(1) does not change the current procedure 
for determining estimated duties. Both the current procedure and the 
proposed section provide that if the vessel clears port before filing an 
entry on Customs form 226, the bond or estimated duties shall be 
computed on the basis of information on the declaration submitted 
on Customs form 226. 


TIME FOR SUBMITTING COST EVIDENCE 


Many commenters were concerned that the time period provided 
in proposed section 4.14(b)(2)(ii) for submitting evidence of cost is 
inadequate. Several viewed the proposal as a reduction in the amount 
of time currently allowed for the submission of this evidence. 

Present section 4.14(d) provides no time limitation on the submission 
of proper evidence of cost. Proposed section 4.14(b) (2) (ii) provides for 
a 60-day period from the date of the vessel’s arrival within which to 
submit evidence of cost of each item listed on the repair entry. An 
additional 30-day extension may be granted to the applicant by the 
appropriate vessel repair liquidation unit upon request, and further 
requests for extensions of time may be granted by Customs Head- 
quarters. There is no absolute limit on the amount of time that may be 
granted to an applicant for submission of evidence of cost. 


REMISSION OR REFUND OF DUTY 


Two commenters noted that the paragraph in proposed section 4.14 
titled ‘‘Remission or refund of duty”’ is incorrectly designated with an 
upper case letter C instead of a lower case letter c. The paragraph has 
been redesignated accordingly. 
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VESSEL REPAIR LIQUIDATION UNITS 


Almost all commenters objected to the proposal in section 4.14(c) (1) 
to centralize all vessel repair liquidation in two units located in 
Customs region II (New York) and region VIII (San Francisco). 
These commenters noted that much of the American shipping industry 
is concentrated in the Gulf of Mexico, and suggested that the absence 
of a vessel repair liquidation unit in this area would cause undue 
expenses and delays and reduce the industry’s ability to communicate 
effectively with Customs. Many commenters specifically requested 
that a liquidation unit be located in region V (New Orleans). 

Customs believes this point is well taken. Accordingly, proposed 
section 4.14(c)(1) has been revised to establish three vessel repair 
liquidation units, under the supervision of the respective regional 
commissioners, in region II, to process entries made in regions I 
(Boston), II (New York), III (Baltimore), and IX (Chicago) ; region 
V, to process entries made in regions IV (Miami), V (New Orleans), 
and VI (Houston) ; and region VIII, to process entries made in regions 
VII (Los Angeles) and VIII (San Francisco). 


AUTHORITY TO APPROVE OF DENY APPLICATIONS FOR RELIEF 


A number of commenters were concerned with proposed section 
4.14(c)(2), which authorizes the regional commissioner in the regions 
in which liquidation units are established to approve or deny appli- 
cations for relief from duties assessed on vessel repair entries only if a 
clearly applicable precedent for a decision exists and any remission or 
refund of duty as a result of the decision is less than $1,000. All other 
applications for relief would be referred to Customs Headquarters. 
These commenters suggested that the $1,000 ceiling on remission or 
refund of duty for this purpose be increased to enable more applica- 
tions to be decided at the regional level. Two commenters believed 
that this ceiling should be raised to $10,000. 

The primary purpose of proposed section 4.14(c) (2) is to achieve a 
more consistent method of rendering decisions in vessel repair cases 
and to eliminate the time consuming and costly consideration of rela- 
tively minor cases at Customs Headquarters. Raising the $1,000 ceiling 
to $10,000 would preclude a central review of major issues. However, 
in view of the increased costs of vessel repairs and equipment, Customs 
has decided to raise the $1,000 ceiling to $2,500. Consideration may be 
given to further raising the ceiling at a later time if experience under 
the proposed procedure warrants doing so. 


STRESS OF WEATHER OR OTHER CASUALTY AS A BASIS FOR REMISSION 
OR REFUND OF DUTIES 


1. Several commenters objected to proposed section 4.14(c) (3) (i), 
concerning the remission or refund of duty on foreign equipment pur- 
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chased, or repairs made, outside the United States as a result of stress 
of weather or other casualty and necessary to secure the seaworthiness 
of the vessel to enable it to reach its port of destination in the United 
States. 

A number of commenters objected to the proposal that only the 
duty on the cost of minimal repairs needed for the safety and sea- 
worthiness of the vessel is subject to remission or refund. One commenter 
contended that the requirement that only minimal repairs be con- 
sidered for remission or refund introduces a subjective element into 
the processing of repair entries. Another commenter claimed that this 
requirement would force owners to accomplish only minimal repairs 
overseas and to return their vessels to the United States in an unsea- 
worthy condition. This commenter stated that vessels that returned 
to the United States in an unseaworthy condition would violate U.S. 
Coast Guard and classification society requirements and may cause 
the vessels to lose insurance coverage. Another commenter suggested 
that the term ‘‘minimal repairs” either be removed from the proposal 
or be defined to include such purchases or repairs as are necessary to 
allow a vessel to continue on its intended voyage with full operational 
capabilities. 

Based upon the legislative history of 19 U.S.C. 1466(d) (1), Customs 
believes that only the duty on the cost of minimal repairs needed 
for the safety and seaworthiness of the vessel is subject to remission 
or refund. This proposal does not force owners to return their vessels 
to the United States in an unseaworthy condition and Customs has 
no authority to insert the Coast Guard and classification society 
requirements into the regulations. The term “minimal repairs” has 
been interpreted in administrative rulings and court cases to deter- 
mine the extent to which remission may be granted, and Customs is 
of the opinion that no broader definition of this term is necessary. 

2. Some commenters took issue with the interpretation of the term 
“casualty” in proposed section 4.14(c)(3)(i). As defined, ‘‘casualty”’ 
does not include any purchases or repairs necessitated by ordinary 
wear and tear, but does include a part’s failure to function if satis- 
factory evidence shows that the specific part was repaired or serviced 
immediately before starting the voyage from the United States and 
that the part failed to function within 6 months of this repair or 
servicing. 

Two commenters argued that Customs should recognize that a 
“casualty” is the result and not the cause of an emergency at sea. One 
of these commenters proposed that section 4.14(c)(3)(i) provide for 
the refund or remission of duty on repairs or equipment replacement 
resulting from any casualty (other than one caused by ordinary wear 
and tear) which so affects the safety of the vessel that without these 
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repairs or replacements it would not be able to safely complete the 
voyage. Alternatively, this commenter stated that if the term “cas- 
ualty”’ is defined to refer to the cause and not the result of an emer- 
gency, Customs should specify those causes which render foreign 
vessel repairs or equipment purchases duty-free. The commenter 
recommended the adoption of the exceptions from liability set forth 
in section 4(2) of the Carriage of Goods by Sea Act (46 U.S.C. 1304(2)). 

The interpretation of the term “casualty” has been the subject 
of numerous headquarters administrative rulings. Customs has con- 
sidered carefully these suggestions and does not believe a change in 
its interpretation of the scope of the term ‘‘casualty” is appropriate. 

3. One commenter contended that the 6-month period limiting 
remission of duty should be extended to 3 years to allow defects 
in a newly repaired propulsion system to surface. This commenter 
also argued that Customs should not condition the remission of duty 
for foreign repair or service upon the repair or service of the part 
immediately before starting the voyage from the United States because 
this forces the owner to examine all the ship’s gear before each foreign 
voyage. Two commenters contended that the repair of vital electronic 
navigation devices should be free of duty except for failure due to 
ordinary wear and tear. 

Proposed section 4.14(c)(3)(i) is intended merely to relieve the 
vessel owner or master from liability for duty on repairs or equipmen t 
purchases required for a part which was repaired or serviced immedi- 
ately before starting a foreign voyage and which failed to function 
within 6 months of that repair or servicing. This proposal is not 
intended to force vessel owners to examine all the ship’s gear before 
each foreign voyage, and it would not be feasible to broaden this rule 
simply to allow latent defects in specific parts to surface. 

4. One commenter suggested that proposed section 4.14(c) (3) (i) be 
modified to take into account the features of liquified natural gas 
vessel operations. The commenter suggested that the term “casualty” 
include a part’s failure to function if satisfactory evidence shows that 
the part was repaired or serviced immediately before starting a voyage 
from the United States and that the part failed to function within 
6 months of such repair or service, inrrespective of the fact that the 
vessel had an intervening call or calls at U.S. ports during this 6- 
month period. 

This suggestion would broaden the ‘‘one round voyage” rule set 
out in T.D. 71-83(38), which provides that it is reasonable to assume 
that a part of a vessel which has been repaired and/or serviced just 
before commencement of a voyage from the United States is seaworthy 
for a round-trip voyage and return, and failure of that part to func- 
tion within 6 months after its repair in the United States may be 
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considered a casualty within the meaning of 19 U.S.C. 258(1) (now 
19 U.S.C. 1466(d)(1)). Customs does not believe a further extension 
of this rule is appropriate. 

5. A commenter argued that proposed section 4.14(c)(3) (i) should 
be modified to provide that all foreign repairs and equipment pur- 
chases required in order for American vessels to enter the United 
States in compliance with U.S. Coast Guard ports and waterways 
safety regulations shall be eligible for remission of duty. The com- 
menter noted that under the Ports and Waterways Safety Act of 1972, 
Public Law 92-340, the Coast Guard has promulgated regulations 
(33 CFR part 164) which require liquified natural gas tankers to 
obtain Coast Guard certification of navigation and safety require- 
ments as a condition of their entering a U.S. port. Accordingly, if a 
repair or equipment purchase is not due to a casualty, as defined in 
proposed section 4.14(c)(3) (i), the vessel is forced to make the repair 
or equipment purchase and incur the additional 50 percent duty to 
comply with the Coast Guard entrance requirements. 

Customs recognizes the problem inherent in this situation. However, 
repairs or equipment purchases necessary to comply with Coast 
Guard or other governmental regulations are not subject to remission 
or refund of duty unless they otherwise qualify under 19 U.S.C. 
1466(d). 


U.S. PARTS AND EQUIPMENT INSTALLED WITH AMERICAN LABOR 


1. Two commenters requested that proposed section 4.14(c) (3) (ii) 
be changed to clarify that the work performed by crew labor or by 
U.S. residents is nondutiable in accordance with 19 U.S.C. 1466(a). 
Because the nondutiability of the work performed by crew labor or 
by U.S. residents is provided for in 19 U.S.C. 1466(a), and these 
regulations are issued pursuant to 19 U.S.C. 1466(a), it is unnecessary 
to specify statutory authority in section 4.14(c) (3) (ii). 

2. A number of commenters suggested that proposed section 
4.14(c)(3)(i) be amended to comply with T.D. 75-257 and provide 
that U.S.-origin equipment purchased in the United States by the 
vessel owner is nondutiable even if installed in a foreign shipyard. 

T.D. 75-257 does not provide that U.S.-origin equipment purchased 
in the United States by the vessel owner is nondutiable even if installed 
in a foreign shipyard. However, upon a review of the background of 
T.D. 75-257 and subsequent rulings, Customs has decided that 
proposed section 4.14(c) (3) (ii) is overly broad. The proposed language 
has been changed to indicate that remission or refund of duty is 
authorized if good and sufficient evidence is furnished which shows 
that the equipment, equipment parts, repair parts, or materials used 
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on the vessel were manufactured or produced in the United States 
and purchased by the owner of the vessel in the United States, and 
the labor necessary to install such equipment or make such repairs 
was performed by residents of the United States or by members of 
the regular crew of the vessel. 


PROCEDURE FOR REMISSION OR REFUND OF DUTIES—APPLICATION 
FOR RELIEF 


One commenter claimed that the requirement in proposed section 
4.14(d)(1)(i) of certification that all foreign equipment, parts, or 
materials purchased for, and all foreign repairs made to, the vessel 
on prior voyages have been declared complicates the procedure for re- 
mission or refund of duties. This commenter suggested that 19 U.S.C. 
1466 is clear that these items must be reported, and there may be 
instances where the information is not available on arrival but will 
be available within the time allowed for filing a petition or on a later 
arrival. 

The requirement of certification that all equipment or parts or 
materials and repairs made within 1 year immediately preceding the 
application have been duly accounted for is contained in 19 U.S.C. 
1466(d). However, Customs recognizes that the certification contained 
in proposed section 4.14(d)(1)(j) is broader than the statutory re- 
quirement and therefore the section has been revised to conform to 
19 U.S.C. 1466(d). 


PLACE AND TIME OF FILING 


Several commenters were concerned that the provision in proposed 
section 4.14(d)(1) (ii) for a 60-day period in which to file an applica- 
tion for relief, with a 30-day extension for good cause, is inadequate. 
One commenter recommended that this provision be modified to 
conform to proposed section 4.14(b) (2) (ii) and allow a further exten- 
sion for filing the application for relief upon good cause. 

Customs believes that it is not necessary to extend the period for 
filing the application for relief beyond the maximum period of 90 
days. While the compilation of evidence of cost of repairs may require 
further extensions of time, the filing of an application for relief involves 
purely legal issues, and a 60-day period with a 30-day extension for 
good cause should be sufficient. 


SUPPORTING EVIDENCE 


1. Two commenters suggested that the requirement of certification 
by the master or other responsible party with personal knowledge 
of the facts relating to relief in proposed section 4.14(d) (1) (iii) should 
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be expanded to permit certification by the owner or any officer or 
representative of the owner knowledgeable of the facts. Another 
commenter requested that proposed section 4.14(d) (1) (iii) be revised 
to permit certification by a responsible party in the company in case 
of absence or nonavailability of shipboard personnel. 

Customs believes that in order to ensure the veracity of evidence 
on the facts and circumstances surrounding the vessel repair or equip- 
ment purchase, it is necessary to require certification by the master 
or other responsible vessel officer with personal knowledge of the facts. 

2. One commenter stated that the requirement in proposed section 
4.14(d) (1) (iii) (E), for a certification by the master as to whether the 
repairs or equipment purchased were necessary for the safety and sea- 
worthiness of the vessel to enable it to reach its port of destination in 
the United States, should be considered optional because of the pro- 
vision in proposed section 4.14(d) (1) (iii)(C) requiring the submission 
of classification society reports requiring the repairs. 

Customs believes that the responsibility and professional detach- 
ment required of a master of a vessel lends weight to a certification by 
that officer that is valuable in assessing the legitimacy of a claim for 
remission under the vessel repair statute. Customs does not believe 
that certification of this evidence by the master can be replaced with a 
classification society report. 

3. A commenter suggested that proposed section 4.14(d) (1) (iii) (F) 
be expanded to permit the written description of the circumstances in- 
volved in the case of the use of American equipment, labor, and 
dunnage to be submitted over the signature of any responsible person 
in the company. 

Customs believes that this suggestion would erode the quality of 
the documentary evidence submitted. However, proposed section 
4.14(d)(1) (iii) has been revised to provide that the applicant may sub- 
mit any additional documents in support of his application. 


DOCUMENTARY EVIDENCE 


One commenter objected to the requirement in proposed section 
4.14(d) (1) (iv) that English translations for any documents written in 
a foreign language be certified for accuracy by the translator. This 
commenter stated that in view of the high costs of preparing verbatim 
translations, the certification by the translator should not be required 
and the current requirement that a translation be certified to be accu- 
rate should be sufficient. 

Customs considers this objection to be without merit because it 
would be impossible to accept a translated document as evidence if it 
were not certified to be accurate by the translator. 
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LIQUIDATION OF VESSEL REPAIR ENTRIES—TIME LIMITS 


One commenter suggested that the regulations provide that the 
entrant declare at the time of entry whether an application for relief 
will be filed, with a 60-day period in which to amend this declaration. 
The substance of this suggestion is incorporated in proposed section 
4.14(e). 

DOCUMENTED LASH BARGES 


One commenter objected to the fact that the proposed regulations 
do not take documented Lighter-Aboard-Ship (Lash) barges into 
account. This commenter suggested that documented Lash barges are 
not subject to the duty imposed by 19 U.S.C. 1466, but that if the 
statute does apply, a different type of reporting system should be set 
up, allowing for a provisional entry at the time of arrival, with later 
supplemental reporting of repairs and equipment purchases. 

The Customs Service has held in numerous decisions (see e.g., 
C.S.D. 79-3) that Lash barges are vessels subject to the provisions 
of 19 U.S.C. 1466. Customs believes that the extensions of time pro- 
vided by section 4.14(b) (2) (ii) at the regional level and, when justified 
at headquarters, allow vessel operators sufficient time to obtain 
documentation and evidence of foreign repairs and equipment pur- 
chases and that a different type of reporting system for documented 


Lash barges is not necessary. To clarify this point, para- 
graph (a)(2)(iv) has been added to section 4.14(a) to state that 
foreign repairs to, and equipment purchases by, Lash barges are 
subject to declaration and entry. 


CHANGE IN PENALTY PROVISIONS 


To reflect the amendment of 19 U.S.C. 1466 by section 206 of 
Public Law 95-410, the “Customs Procedural Reform and Simpli- 
fication Act, proposed section 4.14(g) has been revised to provide for 
the recovery from the owner of a monetary amount up to the value 
of the vessel as an alternative to seizure and forfeiture of the vessel in 
the event of a failure to report, make entry, and pay duties, as 
required. 


EDITORIAL AND CONFORMING CHANGES 


In accordance with the notice published in the Federal Register 
on March 21, 1979 (44 F.R. 17250), amendments have been made to 
sections 4.7 and 4.14, Customs Regulations, to provide for the use of 
Customs Form 226, Record of Vessel/Aircraft Foreign Repair or 
Equipment Purchase, in place of Customs Form 3415, Declaration 
of Foreign Repairs to Vessels or Aircraft, and Customs Form 7535, 
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Vessel/Aircraft Foreign Repair or Equipment Purchase Entry. A 
similar conforming change to section 6.7, Customs Regulations, was 
set forth in a proposed rule published in the Federal Register on 
January 8, 1980 (45 F.R. 1633). To further clarify certain sections 
of the proposed rule, other nonsubstantive editorial changes also 
have been made. 


INAPPLICABILITY OF EXECUTIVE ORDER 12044 


This document is not subject to the Treasury Department directive 
implementing Executive Order 12044, Improving Government Regu- 
lations, because the regulation was in process before May 22, 1978, 
the effective date of the directive 


DRAFTING INFORMATION 


The principal author of this document was Laurie Strassberg 
Amster, Regulations and Research Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Part 4, Customs Regulations (19 CFR part 4), is amended as set 
forth below. 
Wiuram T. ArcHEy 
(For Commissioner of Customs) 
Approved: September 15, 1980. 
Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, Sept. 30, 1980 (45 F.R. 64560)] 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. Footnote 16° is amended to read as follows: 16" See section 
4.14(a)(1).”’ 

2. Footnotes 26 and 27 are deleted. 

3. Section 4.7(d)(1) is amended to read as follows: 


4.7 Inward foreign manifest; production on demand; contents 
and form. 


* * * * * * * 


(d)(1) The master or owner of— 

(i) A vessel documented under the laws of the United 
States to engage in the foreign or coasting trade, or intended 
to be employed in such trade, or 

(ii) An American fishing vessel licensed or enrolled and 
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licensed for the fisheries which has a permit to touch and 
trade (see sec. 4.15), or an American fishing vessel docu- 
mented for the fisheries which lacks a permit to touch and 
trade but which is intended to engage in trade, or a registered 
vessel which is intended to engage in the fisheries— 
at the port of first arrival from a foreign couatry shall declare on 
Customs form 226 any equipment, repair parts, or materials 
purchased for the vessel, or any expense for repairs incurred, 
outside the United States, within the purview of section 466, 
Tariff Act of 1930, as amended (19 U.S.C. 1466). If no equipment, 
repair parts, or materials have been purchased, or repairs made, 
a declaration to that effect shall be made on Customs form 226. 
. Section 4.14 is amended to read as follows: 
4.14 via equipment purchases by, and repairs to, American 
vessels 

(a) Dutiability of foreign repairs and equipment purchases. 

(1) Items subject to duty—The equipments, or any part 
thereof, including boats, purchased for, or the repair parts or 
materials to be used, or the expenses for repairs made, including 
the cost of labor incurred, outside the United States, upon any 
vessel documented under the laws of the United States to engage 
in the foreign or coasting trade, or intended to be employed in 
such trade, are dutiable at the rate of 50 percent ad valorem on 
the actual cost in the country where the items are purchased 
or the repairs are made. Duty attaches at the time the repairs or 
purchases are made. Liability for declaration, entry, and payment 
of duties accrues at the time of the first arrival of the vessel in a 
port of the United States. For the purposes of this section, equip- 
ment, repair parts or materials purchased, or repairs made, in 
American Samoa, the Guantanamo Bay Naval Station, Guam, 
Puerto Rico, or the U.S. Virgin Islands are not considered to have 
been purchased or made outside the United States. 

(2) Dutiable costs on specific types of vessels. 

(i) Fishing vessels—Vessels of the United States which are 
licensed or enrolled and licensed for the fisheries and have a per- 
mit to touch and trade (see sec. 4.15), vessels documented for the 
fisheries which lack a permit to touch and trade but which are 
intended to engage in trade, and registered vessels which are 
intended to engage in the fisheries, are subject to this section. 

(ii) Government-owned or chartered vessels —Vessels owned or 
chartered by the U.S. Government, if documented for, or intended 
to engage in, the foreign or coasting trade, are subject to this 
section. See paragraph (b)(2)(i) of this section with respect to 
entry procedures for Government vessels. 

(iti) Special purpose vessels. 

(A) Defined.—A vessel which is documented for the foreign or 
coasting trade, but is designed and used primarily for purposes 
other than transporting passengers or merchandise, is considered 
to be a special purpose vessel. 

(B) Requirements for declaration and entry.—The owner or mas- 
ter of a special purpose vessel shall declare and enter all items 
purchased, or repairs made, outside the United States unless 
Customs previously has ruled the vessel is a special purpose vessel 
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and the vessel arrives in a port of the United States 2 years or 
more after its last departure from a port of the United States. 
Under these circumstances, only those items (with the exception 
of fish nets and netting) purchased, and repairs made, outside the 
United States during the first 6 months after the vessel’s last 
departure from the United States shall be declared and entered. 
Fish nets and netting purchased or repaired outside the United 
States shall be declared and entered whether or not purchased or 
repaired during the first 6 months after departure. A copy of the 
applicable Customs ruling and a certification from the owner or 
master that the vessel was used during its last voyage primarily 
for purposes other than transporting passengers or merchandise 
shall be furnished with the declaration and entry. 

(C) Dutiable items.—If the special purpose vessel is operated in 
international or foreign waters 2 years or more after its last 
departure from the United States, the only dutiable items are 
fish nets and netting whenever purchased and any other items 
purchased or repairs made during the first 6 months after the 
vessel’s last departure from the United States. 

(iv) Lash Barges.—Lighter-aboard-ship (Lash) barges (see secs. 
4.81 and 4.8la) and similar vessels documented for, or intended 
to engage in, the foreign or coasting trade are subject to this 
section. 

(b) Declaration and repair entry. 

(1) Declaration.— Upon first arrival of the vessel in the United 
States, the owner or master shall declare on Customs form 226 
all equipment, parts, or materials purchased, and all repairs made, 
outside the United States. Except as provided in section 
4.14(a) (2) (iii)(B), the declaration is required regardless of the 
dutiable status of such items or expenses. The declaration shall 
be ready for production on demand and for inspection by the 
boarding officer and shall be presented as part of the original 
manifest when formal entry of the vessel is made. Estimated 
duties shall be deposited or a bond on Customs form 7567 or 
7569 shall be filed before the departure of the vessel, except as 
provided in subparagraph (2)(i). The amount of the bond shall 
be determined by the District Director as provided in section 
113.14(m) of this chapter. See paragraph (g) of this section for 
applicable penalties. 

(2) Entry.—All equipment, parts, or materials purchased for, 
and all repairs made outside the United States to, any vessel sub- 
ject to the provisions of this section shall be entered on Customs 
form 226 by the master or owner of the vessel. The entry shall be 
filed with the appropriate Customs officer at the port of first 
arrival within 5 working days after arrival. The Customs officer 
with whom the entry is filed shall forward it to the appropriate 
vessel repair liquidation unit. The party filing the entry shall 
mark it to indicate whether it is a full and complete account or 
an incomplete account. See paragraph (g) of this section for 
applicable penalties. 

(i) Entry procedures for vessels owned or chartered by the United 
States.—Whenever the appropriate Customs officer determines that 
a Government-owned or chartered vessel subject to the provisions 
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of this section (see par. (a) (2)(ii)) is being operated by an agency 
of the United States, or that a Government-owned or chartered 
vessel is being operated by a private party for an agency of the 
United States under an agreement that obligates the Government 
agency to pay any duty on the cost of repairs or purchases, the 
vessel shall be allowed to depart the port of first arrival without 
depositing estimated duties or furnishing a bond to cover esti- 
mated duties. In all other cases, the vessel shall be treated as 
though privately owned. 

(ii) Time period for submitting evidence of cost—Whenever a 
repair entry is submitted as a full and complete account, the 
entry papers shall include evidence showing the cost of each item 
listed on the entry. If a repair entry is submitted as an incomplete 
account, the evidence must be submitted within 60 days from the 
date of the vessel’s arrival. If before the end of the 60-day period, 
the party that is required to furnish the evidence of cost submits 
a written request for an extension of time beyond the 60-day 
period, together with a satisfactory explanation of the delay, to 
the appropriate vessel repair liquidation unit, that unit may grant 
an adi itional 30-day extension of time to submit cost evidence. 
Any request for a further extension of time to furnish evidence 
of cost shall be submitted to the appropriate vessel repair liqui- 
dation unit, which shall transmit the request to Headquarters, 
U.S. Customs Service, Attention: Carrier Rulings Branch, for 
approval. If the costs shown on the complete account differ from 
the costs declared on the entry, the appropriate Customs officer 
may permit amendment of the entry. 

(A) Investigation to obtain evidence.—If the required evidence 
is not furnished timely, or is of doubtful authenticity, the ap- 
propriate regional commissioner shall use all available means to 
obtain the necessary information and may refer the matter to 
the Office of Investigations. If an investigation is conducted, 
the Office of Investigations shall obtain all available evidence on 
the cost of the repairs and any evidence with respect to the reason 
for tie party’s failure to submit the evidence in a timely fashion. 

(B) Concurrent time period for submission of costs and filing 
oe relief—The 60-day time period to submit evidence 
of cost on the entry is concurrent with the 60-day time period to 
submit an application for relief under paragraph (d)(1)(ii) of 
this section and will not operate to provide additional time to 
submit an application for relief. A request for additional time to 
submit evidence of cost may include a request for additional time 
to submit an application for relief. 

(c) Remission or refund of duty. 

(1) Vessel repair liquidation units—Vessel repair liquidation 
units under the supervision of the Regional Commissioner of 
Customs are established at New York, N.Y. (region II), New 
Orleans, La. (region V), and San Francisco, Calif. (region VIII). 
The region II unit shall process and liquidate each vessel repair 
entry filed at ports in regions I (Boston), II (New York), III 
(Baltimore), and IX (Chicago). The region V unit shall process 
and liquidate each vessel repair entry filed at ports in regions IV 
(Miami), V (New Orleans), and VI (Houston). The region VIII 
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unit shall process and liquidate each vessel repair entry filed at ports 
in regions VII (Los Angeles) and VIII (San Francisco). After 
rocessing and liquidation of the entries, the bulletin notices of 
liquidation shall be returned to the respective ports of entry for 
osting. 
: (2) iets. —If clearly applicable precedent for a decision 
exists and any remission or refund of duty as a result of a decision 
will be less than $2,500, the Regional Comauianioisets of regions 
II, V, and VIII may approve or deny any application for relief 
on vessel repair entries filed at the ports within their respective 
jurisdictions. If there is no clearly applicable precedent on which 
to base a decision, or if the decision may result in a remission or 
refund of $2,500 or more in duty, the respective regional com- 
missioner shall refer the matter to Headquarters, U.S. Customs 
Service, Attention: Carrier Rulings Branch, for advice before 
acting on the application for relief. 

(3) Basis for remission or refund.—Remission or refund of duty 
is authorized if good and sufficient evidence is furnished which 
shows any of the following circumstances exist: 

(i) Stress of weather or other casualty.—The vessel, while in the 
regular course of its voyage, was compelled, by stress of weather 
or other casualty, while outside the United States, to purchase 
such equipment or make such repairs, to secure the safety and 
seaworthiness of the vessel to enable it to reach its port of destina- 
tion in the United States. However, only the duty on the cost of 
the minimal repairs needed for the safety and seaworthiness of the 
vessel is subject to remission or refund. For the purposes of this 
section, the term “casualty” does not include any purchases or 
repairs necessitated by ordinary wear and tear, but does include a 
part’s failure to function if satisfactory evidence shows that the 
specific part was repaired or serviced immediately before starting 
the voyage from the U.S. port and that the part failed to function 
within 6 months of such repair or servicing. 

(ii) U.S. parts and equipment installed with American labor.— 
The equipment, equipment parts, repair parts, or materials used 
on the vessel were manufactured or produced in the United 
States and purchased by the owner of the vessel in the United 
States, and the labor necessary to install such equipment or to 
make such repairs was performed by residents of the United 
States or by members of the regular crew of the vessel. 

(iii) Dunnage.—The equipment, equipment parts, materials, or 
labor were used as dunnage for cargo, or for the packing or shoring 
thereof, or in the erection 1 of temporary bulkheads or other similar 
devices for the control of bulk cargo, or in the preparation (with- 
out permanent repair or alteration) of tanks for the carriage of 
liquid cargo. 

(d) Procedure for remission or refund of duties. 

(1) Application for relief. 

(i) Form and contents.—The application for relief need not be in 
any particular form. The application for relief should allege that 
an item or a repair expense covered by the entry is not subject to 
duty under paragraph (a) of this section, or that the articles 
purchased or the repair expenses are within the provisions of 
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aragraph (c) of this section, or that both conditions are present. 

he application for relief also shall certify that all foreign equip- 
ment, parts, or materials purchased for, and all foreign repairs 
made to, the vessel within 1 year immediately preceding the 
application have been declared as required by this section, or the 
application shall be deemed incomplete. The application for 
relief shall be signed by the master, owner, or operator of the vessel 
or their authorized agent. If the application for relief is filed by a 
corporation, it shall be signed by an authorized corporate officer. 

(ui) Place and time of filing.—The application for relief shall be 
filed with the appropriate Customs officer at the port where the 
vessel repair entry was made or with the appropriate vessel repair 
liquidation unit (see par. (c)(1) of this section). If filed at the 
port where the entry was made, the Customs officer who receives 
the application shall promptly forward it, together with his 
comments, if any, to the appropriate vessel repair liquidation 
unit. The application for relief, with supporting evidence, shall be 
filed within 60 days from the date of first arrival of the vessel. 
However, if good cause is shown, the appropriate vessel repair 
liquidation unit may authorize one 30-day extension of time to 
file beyond the 60-day filing period. 

(iii) Supporting evidence.— Unless such evidence is already filed 
with Customs, each application for relief shall include duplicate 
copies of the following evidence, in addition to any other docu- 
ments the applicant wishes to submit in support of the application: 

(A) ALL itemized bills, receipts, and invoices covering items 


specified in paragraph (a)(1) of this section, segregating the 


cost of those items for which relief is sought from all other 
items listed in the vessel repair entry. 

(B) Full and complete photocopies of the relevant parts 
of the vessel’s logs. 

(C) Photocopies of any American Bureau of Shipping or 
other classification society report of the cause and type of 
damage and the nature of the remedial action taken, together 
with photocopies of any certifications of seaworthiness. 

(D) A certification by the master or other responsible 
vessel officer with personal knowledge of the facts relating 
to the relief sought, including, but not limited to, details of 
the claimed stress of weather or other casualty, when and 
where it occurred, the damages due to such stress of weather 
or other casualty, and the place and date where the vessel 
was repaired or the equipment for the vessel was purchased. 

(E) A certification by the master as to whether the repairs 
or equipment purchases were necessary for the safety and 
seaworthiness of the vessel to enable it to reach its port of 
destination in the United States. 

(F) A written description of the circumstances involved by 
the master or other responsible vessel officer having knowl- 
edge of the facts when remission or refund is sought under 
the provisions of paragraph (c)(3) (ii) (relating to the use of 
American equipment and labor) or (c)(3) (in) (relating to 
dunnage) of this section. 

(iv) Documentary evidence.—All documents submitted in sup- 
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port of an application must be certified by the master or owner 
of the vessel to be originals or copies of originals. If a vessel is 
owned or operated by a corporation, the master or an authorized 
corporate officer shall certify the documents. Documents in a 
foreign language shall be accompanied by an English translation 
that is certified for accuracy by the translator. 

(v) Action.—Within 60 days after receipt of an application for 
relief by a vessel repair liquidation unit, the appropriate regional 
commissioner shall either approve or deny the application for 
relief or forward it to Headquarters, U.S. Customs Service, 
Attention: Carrier Rulings Branch, for advice, as provided in 
paragraph (c)(2) of this section. The appropriate regional com- 
missioner shall give prompt written notice of any final decision 
to the party who submitted the application. The notice shall 
advise the party of its right to petition for review of the decision 
under paragraph (d)(2) of this section. If the decision involves 
remission of duty under paragraph (c) of this section and the 
entry has been liquidated, reliquidation is not required. If any 
other relief is granted and the entry has been liquidated, reliqui- 
dation is required. 

(vi) Suspension of liquidation.—If an application for relief has 
been filed within the time period provided in paragraph (d) (1) (ii) 
of this section, liquidation of the vessel repair entry shall be 
suspended until 30 days after the date of the written notice 
provided for in paragraph (d)(1)(v) of this section. 

(2) Petition for renew on a denial of an application for relief. 

(i) Form.—If an applicant is dissatisfied with the decision on 
its application for relief, the applicant may file a petition for 
review of that decision. The petition for review need not be in 
any particular form. The petition for review must identify the 
decision on the application for relief and must detail the excep- 
tions taken to that decision. The petition shall be signed by the 
master, owner, or operator of the vessel, or their authorized 
agent. If the petition for review is filed by a corporation, it 
must be signed by a duly authorized corporate officer. 

(ii) Place and time of filing—The petition for review shall be 
addressed to the Commissioner of Customs and shall be filed 
with the appropriate vessel repair liquidation unit within 30 days 
after the date of the written notice to the party of the decision 
on the application for relief, as provided in paragraph (d)(1)(v) 
of this section. However, if good cause is shown, the appropriate 
vessel repair liquidation unit may authorize one additional 30-day 
extension of time. 

(ii1) Action.—The appropriate regional commissioner promptly 
shall transmit a copy of the petition for review, any comments 
and recommendations he may have on the petition for review, 
and the entire file on the application for relief to Headquarters, 
U.S. Customs Service, Attention: Carrier Rulings Branch, for 
decision. After notification of the decision by headquarters, the 
appropriate regional commissioner shall give written notification 
of that decision to the party who filed the petition for review. 
The notice will inform the party of his right to submit a supple- 
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mental petition for review and that no further suspension of 
liquidation will be permitted. 

(iv) uemerion of liquidation—If an original petition for 
review is filed within the time provided for in paragraph (d) (2) (ii) 
of this section, liquidation of the vessel repair entry shall be 
suspended further until the regional commissioner notifies the 
srt who filed the petition of the decision on the petition. 

ollowing notification of the headquarters decision to the part 
who filed the petition, the vessel repair liquidation unit shall 
promptly initiate liquidation of the entry in accordance with 
that decision even if a supplemental petition for review is filed. 

(e) Liquidation of vessel repair entries, time limits —If evidence 
of cost is available and the appropriate vessel repair liquidation 
unit receives written notification from the master, owner, or 
operator of the vessel, or their authorized agent, that an applica- 
tion for relief will not be filed, the vessel repair liquidation unit 
promptly shall initiate liquidation of the entry. In all other cases 
in which the evidence of cost is available, the entry may be 
liquidated 60 days after arrival of the vessel, or at the expiration 
of any extension of time granted under paragraph (b) (2) (ii) of 
this section to furnish evidence of cost, unless an application for 
relief is filed timely as provided in paragraph (d)(1)(ii) of this 
section. If an application for relief is filed timely, the vessel repair 
entry may be liquidated 30 days after the date of the written 
notice to the party who filed the application for relief, as provided 
in paragraph (d)(1)(v), unless a petition for review is filed timely 
under paragraph (d) (2) (ii) of this section. If a petition for review 
is filed timely, the vessel repair entry may be liquidated after 
the date of the notification of the decision on the petition to the 
party who filed the petition even though a supplemental petition 
for review is filed. 

(f) Protests—Following liquidation of an entry, a protest under 
part 174 of this chapter may be filed against the decision to treat 
an item or a repair as dutiable under paragraph (a) of this section. 

(g) Penalties. 

(1) Failure to report, enter, or pay duty.—If the owner or master of 
a vessel subject to the provisions or paragraph (a) of this section 
willfully or knowingly neglects or fails to report, make entry, 
and pay duties as required, or if he makes any false statement 
in respect of the purchases or repairs described in this section 
without reasonable cause to believe the truth of the statements, 
or aids or procures the making of any false statement as to any 
material matter without reasonable cause to believe the truth of 
the statement, the vessel, with its tackle, apparel, and furniture, 
or a monetary amount up to the value thereof as determined by 
the Secretary of the Treasury, to be recovered from the owner, 
shall be subject to seizure and forfeiture. 

(2) False declaration.—If any person required to file a declara- 
tion on Customs form 226, by paragraph (b)(1) of this section, 
or to file an entry on Customs form 226, by paragraph (b) (2) of 
this section, willfully and knowingly provides any false informa- 
tion, or willfully and knowingly omits any required information, 
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that person shall be subject to the criminal penalties provided 
for in 18 U.S.C. 1001. 


(R.S. 251, as amended, secs. 466, 498, 514, 624, 46 Stat. 718, as 
amended, 728, as amended, 734, as amended, 759, 84 Stat. 1944 (19 
U.S.C. 66, 1466, 1498, 1514, 1624).) 


(T.D. 80-238) 


Foreign Currencies—Daily Rates For Countries Not on Quarterly List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Republic 
of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore dollar, 
Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has certified buying 
rates for the dates and foreign currencies shown below The rates of 
exchange, based on these buying rates, are published for the informa- 
tion and use of Customs officers and others concerned pursuant to part 
159, subpart C, Customs Regulations (19 CFR 159, subpart C). 


Brazil cruzeiro: 
September 15-16, 1980 $0. 0179 
September 17-19, 1980 
People’s Republic of China yuan: 
September 15-18, 1980 $0. 628128 
September 19, 1980 . 679440 
Hong Kong dollar: 
September 15, 1980 $0. 202396 
September 16, 1980 . 202224 
September 17, 1980 . 202204 
September 18, 1980 . 202020 
September 19, 1980 . 201755 
Tran rial: 
September 15- Not available 
Philippines peso: 
September 15-18, 1980 $0. 1326 
September 19, 1980 
Singapore dollar: 
September 15, 1980 $0. 473037 
September 16, 1980 . 472813 
September 17, 1980 . 472478 
September 18, 1980 . 473934 
September 19, 1980 . 474496 
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Thialand baht (tical) : 

September 15-19, 1980 $0. 0488 
Venezuela bolivar 

September 15-19, 1980 $0. 2329 


(LIQ-3-01 O:C:E) 
Dated : September 19, 1980: 


Nancy I. Brown, 
Chief, Customs Information Exchange. 





U.S. Customs Service 


Proposed Rulemaking 


(19 CFR Part 101) 
GENERAL PROVISIONS 
PROPOSED CHANGE IN FIELD ORGANIZATION OF THE CUSTOMS SERVICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This notice proposes to change the field organization of 
the Customs Service by extending the existing port limits of Sandusky, 
Ohio, to incorporate all of Huron Township and the city of Huron, 
Ohio, and to revoke the status of Huron, Ohio, as a Customs station. 
The proposed change would enable Customs to keep pace with a 
significant expansion of Customs-related activities in Huron Town- 
ship and the city of Huron. The proposed change is part of Customs 
continuing program to obtain more efficient use of its personnel, 
facilities, and resources, and to provide better service to carriers, 
importers, and the public. 


DATES: Comments must be received on or before 60 days from the 
date of publication in the Federal Register. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
the Commissioner of Customs, Attention: Regulations and Research 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
Room 2335, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Renee DeAtley, 
Office of Inspection, U.S. Customs Service, 1301 Constitution Avenue 
NW., Washington, D.C. 20229; 202-566-8157. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


During the past few years, significant Customs activity at the 
Sandusky, Ohio, port of entry gradually has shifted eastward to 
32 
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Huron Township and the city of Huron, Ohio, both of which are 
outside the existing port limits. The result has been recurrent requests 
for Customs services and assignment of Customs officers to Huron 
Township and the city of Huron on a temporary basis, as needed. 
This causes delays and increases expenses. 

To provide the most economical and efficient service to the public 
and to meet the expanded needs of the importing community in 
Huron Township and the city of Huron, Customs proposes to extend 
the existing port limits of the Sandusky port of entry (region IX) 
to include all of Huron Township and the city of Huron and to revoke 
the status of Huron, Ohio, as a Customs station 

The extension of the port limits would enable Customs to station 
officers where needed within the port limits, on a permanent basis, 
thus reducing costs to the importing public. The extension of the 
port limits also would enable Customs to keep pace with the expansion 
of Customs-related activities in Huron Township and the city of 
Huron, and to provide better coordination of Customs services and 
more efficient use of available resources. The extension would not 
require any additional manpower. 

As extended, the geographical boundaries of the proposed Sandusky 
port of entry would include: All the territory within the geographical 
limits of the city of Sandusky, Huron Township, and the city of 
Huron, all in the State of Ohio. 

If the proposed change is adopted, the list of Customs regions, 
districts, and ports of entry in section 101.3(b), Customs Regulations 
(19 CFR 101.3(b)), would be amended accordingly. Section 101.4(c), 
Customs Regulations (19 CFR 101.4(c)) also would be amended to 
delete Huron, Ohio, from the list of Customs stations. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in accord- 
ance with section 103.8(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business hours at the Regulations and Research 
Division, Room 2335, Headquarters, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the President 
by section 1 of the act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (3 CFR 1949-1953 
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comp., ch. II), and pursuant to authority provided by Treasury 
Department Order No. 101-5 (44 F.R. 31057). 


DRAFTING INFORMATION 


The principal author of this document was Laurie Strassberg 
Amster, Regulations and Research Division, Office of Regulations 
and Rulings, U.S. Customs Service. However, personnel from other 
Customs offices participated in its development. 


Dated: September 17, 1980. 


Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Sept. 29, 1980 (45 F.R. 64211)] 
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F. W. Myers & Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 72-5- 01183 
Iron Powder (Atomet 28 plus additives) 


Sponce Iron PowpER—BLENDED Powprrs—Porosity Un- 
AFFECTED 


Atomet 28 iron powder to which small amounts of a lubricant, 
graphite, and copper are added in varying combinations in the 
manufacturing process prior to exportation from Canada, Held, 
classifiable upon importation into the United States as claimed 
under TSUS item 608.02 as sponge iron powder where the record 
shows that the additives are introduced into the dominant iron 
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powder only to improve existing properties in the iron, do not 
affect the porosity of the Atomet 28 particles, and such blending 
is common practice in preparation for conventional powder 
metallurgical application and compatible with the legislative 
history of the tariff provisions for sponge iron as well as with pro- 
visions in the TSUS permitting treatment of metals to improve 
their properties. 
{Judgment for piaintiff.] 


(Decided September 11, 1980) 


Arter Hadden & Hemmendinger (Barry E. Cohen at the trial and on the brief); 
Covington & Burling (Lyn Marie Schlitt at the trial; Harvey M. Applebaum and 
Lyn Marie Schlitt on the brief); Patrick H. Bowen, Assistant General Counsel, 
Kennecott Copper Corporation, of counsel; for the plaintiff. 

Alice Daniel, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, Field Office for Customs Litigation (Robert H. White at the trial and on 
the brief), for the defendant. 


RicHARDSON, Judge: The merchandise in this case consists of five 
iron powders imported from Canada in 1971 or 1973 and known com- 
mercially as Atomet 2810, 2815, 2827, 2831, and 2835.' Upon entry 
into the United States they were classified in liquidation under 
TSUS item 608.05 as modified by T.D. 68-9 as other powders other 
than alloy iron or steel at the duty rate of 0.3 cent per pound. And 
plaintiff claims that the powders should have been classified in liquida- 
tion under TSUS item 608.02 as modified by T.D. 68-9 as sponge 
iron powder not containing chromium in excess of 0.2 percent, molyb- 
denum in excess of 0.1 percent, tungsten in excess of 0.3 percent, and 
vanadium in excess of 0.1 percent [see headnote 4, subpart R, part 2, 
schedule 6, TSUS] at the duty rate of 12 cents per ton for the 1971 
entry, and free of duty for the 1973 entries. 

The base powder, Atomet 28, has heretofore been adjudged by this 
court to be classifiable as a sponge iron powder under item 608.02 in 
F. W. Myers & Co., Inc. v. United States, 76 Cust. Ct. 51, C.D. 4635 
(1976), the record of which has been incorporated into the record in 
this case. And the suffixes 10, 15, 27, 31, and 35, which are added to 
the Atomet 28 designation in the importations at bar, are indicative of 
various additives to the base powder itself. Thus, the primary question 
before the court is whether these additives, consisting of small amounts 
of (1) a lubricant [either acrawax C, zinc stearate, or stearic acid], as 
in Atomet 2827, or (2) a lubricant plus graphite, as in Atomet 2810 
and 2815, or (3) a lubricant, graphite, and copper, as in Atomet 2831, 
or (4) a lubricant and copper, as in Atomet 2835, remove the powders 
from item 608.02 classification as sponge iron powder. In all cases, the 


1The powders were produced by Quebec Metal Powders, Ltd., the Canadian manufacturer and real 
party in interest. 
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base powder [Atomet 28 iron] content by weight ranges from a low of 
96.6 percent as in Atomet 2831 to a high of 99.01 percent as in Atomet 
2827 

In opposing classification of the subject merchandise as sponge 
iron powders, defendant places much reliance upon a so-called indus- 
trywide usage of the term “‘pre-mix” to denote a cleavage between 
the imported powders which it regards as being ‘‘pre-mixes” and the 
unmixed powder which it regards as constituting the premier condition 
for a sponge iron powder. However, testimony adduced from industry 
witnesses called by defendant on the matter are not determinative 
in the court’s view. While an attempt has been made to regulate 
nomenclature and standardize terminology in the powder metallurgy 
industry subsequent to the adoption of the TSUS, uniformity has 
not been achieved in the industry with respect to usage of the term 
“pre-mix’’. In fact, it was brought out in the testimony of one of 
defendant’s witnesses that the term ‘pre-mix’” which, at best, is 
voluntary and unbinding, has on occasion been disregarded by the 
witness’ own company. 

Of greater significance is testimonial evidence in the record relative 
to powder porosity and industry practice in regard to additives. Testi- 
mony indicates that porosity is unaffected by the presence of additives. 
Dr. Joseph Capus, Quebec Metal Powders’ technical director, testified 
that blending does not change the porosity of the powder because 
the additives mixed in the blend are only mixed physically, and there 
is no reaction between the iron and the additives in that state. And 
this testimony was corroborated by the testimony of George Abbott, 
who, at one time was general manager of A. O. Smith-Inland, a 
former domestic iron powder producer, as well as by customs labo- 
ratory reports of physical and chemical analyses of two of the blends 
in issue which conclude that the powders have the appearance of a 
sponge iron powder. 

Additionally, witnesses from both the domestic industry and the 
Canadian industry agreed that unblended sponge iron powder alone 
cannot be used in conventional powder metallurgy; that at least a 
lubricant must be added to the powder. And they confirmed that 
blends of sponge iron powder with copper, graphite (carbon), and 
lubricants are very common in the industry. According to the witnesses 
Capus and Abbott, these additives introduce no new properties to 
the iron but only enhance or improve existing properties such as 
hardness, strength, or machineability in the final sintered product. 

Defendant suggests that the only additives which can be identified 
with sponge iron powder for classification purposes are those provided 
for in headnote 4, subpart B, part 2, of TSUS Schedule 6, namely, 
chromium, molybdenum, tungsten, and vanadium. However, the 
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court does not find the reference in headnote 4 to these elements to 
constitute a limitation on the permissible additives to sponge iron 
powder classifiable under the superior heading ‘‘Sponge iron; iron or 
steel powders”. Headnote 4 is common to three other superior headings 
in subpart B, including the iron and steel products provision to which 
attention is drawn by defendant under point B of its brief at page 33. 

It is to be noted that under headnote 2(g) steel is defined as ‘‘an 
alloy of iron and carbon which is malleable as first cast.’’ And, im- 
mediately following this definition the headnote states, “Steel may 
contain other elements intended to enhance one or more properties and 
may contain elements unavoidably retained from raw materials, but 
iron must predominate, by weight, over each of the other elements.” 
[Italic added.] Hence, if the elements referred to in headnote 4 were 
written into subpart B as a limitation on the presence of elements in 
iron, the definition of steel as set forth in headnote 2, supra, would be 
frustrated. 

Essentially the same conclusion was reached by the court in John V. 
Carr & Sons, Inc. v. United States, 50 Cust. Ct. 29, C.D. 2384 (1963), 
in connection with a construction of the predecessor provision for 
sponge iron in paragraph 301 of the 1930 Tariff Act as modified by the 
Annecy and Torquay protocols to the General Agreement on Tariffs 
and Trade (GATT). In Carr, the Customs Court held “Sponge Iron 
Powder MP.52” to be properly classifiable under the provision for 
sponge iron in paragraph 301 as against the Government’s contention 
that the addition of fractional percentages of nickel and molybdenum 
in the production of the sponge iron cake altered the physical charac- 
teristics of the iron, resulting in the production of an alloy iron powder, 
or an alloy steel. The court said (p. 35): 


* * * the presence of nickel and molybdenum in the commodity 
results in producing a substance which is commercially used as 
a hardening additive in the production of automotive parts. 


court further stated (p. 36): 


Molybdenum is an element which gives strength and vitality to 
sponge iron, thereby adding to its usefulness in the fabrication 
of engineering parts. 


Chromium, molybdenum, tungsten, and vanadium are not im- 
purities in sponge iron powder. They are identified in the TSUS as 
alloying elements (headnote 2(h), subpart B, schedule 6, TSUS). And 
the court is of the opinion that the reference to these elements in 
headnote 4 only reflects a tolerance for their presence in the host metal 
in terms of dutiability without necessarily affecting the classification 
of the metal itself. See and compare, United States v. Gulf Oil Corpora- 
tion, 47 COPA 32, 40, C.A.D. 725 (1959). 
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Moreover, with the shift in emphasis in the TSUS metal schedule 
to weight of metal as the basis for classification and away from the 
metal in chief value basis of the 1930 and prior tariff acts in conformity 
to commercial practice, such concerns as additive costs and admixture 
of elemental materials, whether metallic or nonmetallic, appear to no 
longer possess the significance they previously had in influencing 
classification, and have virtually become casualties of the meta- 
morphosis. See ‘Tariff Classification Study, Schedule 6,” pages 86 
and 88. Certainly, the framers of the TSUS left no doubt that this 
change in emphasis, initiated with respect to the alloy provisions, 
carried over into the revision of the metal schedule in general. See 
id., pages 687-688, remarks of Russell N. Shewmaker, Assistant 
General Counsel to the Tariff Commission. Thus, in the absence of 
specific tariff language to the contrary, the mixing or blending of 
materials, metallic or nonmetallic, with a host metal in conformity 
to standard powder metallurgical practice is to be regarded as sub- 
jecting the dominant metal to treatment to improve its properties, 
but not removing it from classification under the tariff provision which 
describes it. See headnote 1, part 2, schedule 6, TSUS. And no such 
inhibiting language appears in either the superior heading to item 
608.02 or in the subpart B headnotes preceding item 608.02. 

As to item 608.05 under which the imported powders were classified, 
legislative history indicates that it was not intended as a basket or 
residual provision (precisely the kind of thing the framers of the 
TSUS were striving to eliminate). Item 608.05 (unalloyed powders) 
was substituted for proposed item 608.06 (other powders not mixed 
with other metal powders) which was derived from paragraphs 5 
and 335 of the 1930 Tariff Act, i.e., chemical metal and sand of iron 
or steel, respectively. See ‘“Tariff Classification Study, Schedule 6,” 
pages 47 and 92; ‘Tariff Classification Study, First Supplemental 
Report,” pages 150-151. 

The most sign ‘ficant thing about this change is the dropping of the 
language “not mixed with other metal powders” in proposed item 
608.06 without a corresponding expansion of the definition of alloy 
in part 2, headnote 2, of TSUS Schedule 6 to include simple mixtures 
of metal powders while implying as much in language describing sponge 
iron powders in items 608.02 and 608.04 which remained intact. 
See ‘Tariff Classification Study, Schedule 6,” pages 32 and 47. In 
this manner the draftsmen avoided any possible confusion between 
powders in which mixtures of metal powders were implicit (sponge 
iron powders) and those in which such mixtures were not contemplated 
(chemical metal and sand of iron or steel). This, then constitutes but 
an additional indication that sponge iron powders were never intended 
to be classified under item 608.05. 
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For the reasons stated, the court agrees with plaintiff that the 
record in this case does not provide a basis for any legal or factual 
justification for distinguishing between the blended powders in issue 
and unblended sponge iron powder such as that the subject of C.D. 
4635 for classification purposes. Accordingly, the court finds the pow- 
ders in issue to be sponge iron powders within the meaning of item 
608.02, and so holds. 

Judgment will be entered herein accordingly. 





Decisions of the United States 
Customs Court 


Customs Rules Decisions 


(C.R.D. 80-10) 


Atiantic Sugar Lrp., ET AL., PLAINTIFFS v. THE UNITED STaATEs, 
DEFENDANT 


Court No. 80-5-00754 


Memorandum Opinion and Order Governing Access by Plaintiffs to 
Confidential Documents 


(Dated September 12, 1980) 


Watson, Judge: This dispute regarding access to confidential 
documents arises in an action challenging the determination by the 
International Trade Commission (hereafter referred to as ITC), 
that importation of sugar from Canada was causing material injury 
to an industry in the United States. The action was commenced 
to seek judicial review of a final antidumping duty order under 
section 516(a)(a)(2) of the Tariff Act of 1930, 19 U.S.C. 1516 a(a) (2). 

Plaintiffs, who are Canadian producers of refined sugar, seek access 
to certain documents which had been given confidential status by 
the ITC. The documents in contention consisted initially of a 
number of completed questionnaires submitted to the ITC by domestic 
sugar producers. The Government cross-moved for a protective 
order as to those documents. Amstar Corp., a domestic sugar pro- 
ducer whose petition initiated the administrative proceeding, inter- 
vened in this action and opposed plaintiffs’ motion to the extent that 
it sought Amstar’s answer to the questionnaire and other confidential 
documents containing information regarding Amstar’s business 
operations. The plaintiffs withdrew their request for the completed 
questionnaires of other producers, leaving the disclosure of document 
25 (Amstar’s questionnaire) opposed by Amstar and the Government 
and the disclosure of documents 2, 3, 9, 10, and 11 opposed by 
Amstar. The latter documents contain information regarding financial 
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performance, distribution, sales, and financial indicators for a number 
of domestic sugar producers, including Amstar. The information 
deals separately with the Northeastern States and other States.’ 

The court has examined the documents in camera and concludes 
that access to this information should be granted. See title 19, U.S.C. 
1516a(b)(B). The details of the financial performance of domestic 
sugar producers and the data bearing on the existence of a regional 
sugar producing industry are important in determining whether there 
was substantial evidence to support the determination of injury. The 
information also relates to the circumstances pertaining to the use of 
a “regional industry,” as defined in 19 U.S.C. 1677(4)(c), rather than 
the domestic industry as a whole, for the purpose of determining 
injury. The court has not been persuaded that nonconfidential sum- 
maries of such material can be utilized for these purposes. Since the 
court is aware of the sensitive nature of a great deal of this information 
it therefore, adopts the terms and conditions of plaintiffs’ proposed 
order. For the above reasons and upon careful consideration of plain- 
tiffs’ motion, the opposition by Intervenor Amstar Corp., the cross- 
motion for a protective order by the defendant United States, the 
response thereto by plaintiffs and all other pleadings and papers on 
file, it is hereby 

OrpERED that plaintiffs motion be, and the same hereby is granted. 

It is further 


ORDERED that the confidential documents numbered 2, 3, 9-11, 
25, 42, 45-46, 49-50, 52, 56-57, and 61 in list No. 2, transmitted to the 
U.S. Customs Court in connection with this action, shall be available 
to counsel for plaintiffs for examination and copying at the office of 
the Clerk of this Court during the business days of the 30-day period 
commencing on the date of entry of this order, subject to the terms and 
conditions specified below. 

1. All of the information not previously made publicly available 
contained in the confidential documents in list No. 2, ‘“‘Confidintial 
documents transmitted to the U.S. Customs Court,’ shall be 
considered confidential. 

2. Except as otherwise provided in this order, counsel for plaintiffs 
shall not disclose the confidential information to anyone other than 
their immediate office personnel actively assisting in this litigation. 

3. Counsel for plaintiffs and their immediate office personnel shall 
neither disclose nor use any of the confidential information for pur- 


1 The court has also examined defendant’s motion for protective order regarding other privileged docu- 
ments included in the Administrative Record. An affidavit and claim of privilege by Mr. Bill Alberger, 
Chairman of the ITC, has been filed in support of this motion. In view of plaintiffs’ response to defendant’s 
cross-motion for protective order the court understands that at this time there is no controversy as to these 
documents and this order shall not be deemed to cover the disclosure of the same. 
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poses other than this litigation or (subject to continued safeguards to 
preserve confidentiality) any remand or appeal of this matter. Wher- 
ever used in this order, the term ‘“‘this litigation’ shall be deemed to 
include any remand or appeal resulting therefrom. 

4. If, in the opinion of counsel for any party it becomes necessary to 
consult with experts independent of the industry involved in evaluating 
the confidential information, such experts shall agree not to disclose 
any of the confidential information to anyone other than to the counsel 
who consulted with them or to that counsel’s office personnel, and 
then for purposes of this litigation only; any expert so consulted shall 
first sign a statement submitting themselves to the jusisdiction of the 
Customs Court and such reasonable sanctions as the Court may hold 
appropriate in the event of a breach of the conditions of this protective 
order by them. 

5. In no event shall disclosure of confidential information be made 
to in-house counsel or other representatives, agents, or employees of 
plaintiffs or the interested parties. 

6. Counsel for plaintiffs shall maintain a record of any and all copies 
of confidential information made, to whom they are provided and 
when they are returned. All such copies shall be clearly labeled as 
containing confidential information and that they are to be returned 
at the conclusion of this litigation. 

7. Any documents, including briefs and memoranda, containing any 
of the confidential information, which are filed with the court in this 
case, shall be conspicuously marked as containing information which 
is not to be disclosed to the public, and arrangements shall be made 
with the clerk of this court to retain such documents under seal, 
permitting access only to the court, court personnel authorized by the 
court to have access, and counsel for the parties. Copies of all the 
foregoing documents, but with the confidential information deleted, 
shall be filed with the court at the same time that the documents con- 
taining the confidential information are filed. 

8. Any briefs or memoranda containing confidential information 
shall be served upon the other parties in a wrapper conspicuously 
marked on the front ‘Confidential”—to be opened only by (the 
name(s) of the attorneys handling the case) : and shall be accompanied 
by a separate copy from which the confidential information has been 
deleted. 

9. Upon conclusion of this litigation or any appeal or remand of 
this matter, counsel for plaintiffs and the interested parties shall (a) 
return all copies of the confidential documents obtained under this 
order and the record required to be maintained under paragraph 6 
above, and (b) destroy all other documents (including documents held 
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by persons authorized under this order to have access thereto) con- 
taining the confidential information. 

10. Any reference to plaintiffs’ counsel herein shall include any 
other interested party who may subsequently be granted access to 
such documents under protective order. 


(C.R.D. 80-11) 


Soutuwest Fiorrpa WinTER VEGETABLE GROWERS ASSOCIATION, 
ET AL., PLAINTIFFSv. UNITED STATES, DEFENDANT AND West Mexico 
VEGETABLE DistTRIBUTORS ASSOCIATION, INTERVENOR 


Court No. 80-4-00577 


Order on Defendant's Motion for an Order Protecting Privileged 
Documents 


(Dated September 12, 1980) 


MateTz, Judge: 

I. Upon examination by the court in camera of each of the docu- 
ments contained in volume 11 of the administrative record for which 
the Secretary of Commerce and the Secretary of the Treasury have 
claimed executive privilege, and upon consideration of defendant’s 


motion for an order protecting these documents from disclosure to 
plaintiffs and plaintiffs’ response thereto, it is hereby OrDERED: 

A. That the court upon carefully weighing the Government’s need 
in the public interest in maintaining the confidentiality of each of 
the following documents as to which the Secretary of Commerce 
and the Secretary of the Treasury have claimed executive privilege 
as against the need of the plaintiffs for these documents in prosecuting 
this action, and the court having concluded that the Government’s 
need in maintaining the confidentiality of these documents outweighs 
the need of the plaintiffs in prosecuting the action, the court orders 
that the claim of executive privilege with respect to the following 
documents be sustained and that such documents shall not be dis- 
closed to plaintiffs: 

1. An undated memorandum from Under Secretary Solomon 
to Secretary Blumenthal re “Perishable Products and the Anti- 
dumping Law: An Update.” 

2. An undated memorandum from Robert H. Mundheim to 
C. Fred Bergsten re ‘“‘Briefing memo for your meeting with Mexi- 
can Officials on Vegetable Case.” 

3. Memo for: C. Fred Bergsten 

From: John E. Ray 


Subject: U.S.-Mexico MTN Consultations Undated 
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4. Memo for: C. Fred Bergsten 
From: Gary C. Hufbauer 
Subject: Treatment of Perishable Products in Antidump- 
ing and Escape Clause Cases 
Dated: May 2, 1979 
5. With the exception of the next to last paragraph of page 2: 
Memo for: Under Secretary Solomon 
From: Arnold Nachmanoff, Acting Assistant Secretary 
Subject: U.S. Embassy Mexico’s Concerns with Treasury 
Antidumping Investigation 
Dated: June 12, 1979 
B. That the court upon carefully weighing the Government’s need 
in the public interest in maintaining the confidentiality of each of the 
following documents as to which the Secretary of Commerce and the 
Secretary of the Treasury have claimed executive privilege as against 
the need of the plaintiffs for these documents in prosecuting this action 
and the court having concluded that the need of the plaintiffs for 
these documents in prosecuting the action outweighs the Govern- 
ment’s need in maintaining the confidentiality of the documents, the 
court orders that the claim of executive privilege with respect to each of 
the following documents be denied and that a true, accurate, and 
complete copy of each of such documents shall be made available to 
plaintiffs on or before September 19, 1980, under the terms of the 
protective order “Stipulation Governing Plaintiffs’ Access to Volumes 
7-10 and 12-25,” which was filed with the court in this case and was 
signed by the court on June 24, 1980: 

1. A memorandum, dated May 1, 1979, from Lynn J. Barden/ 
Linda F. Potts to Robert H. Mundheim re ‘Mexican Vegetables 
and Possible Amendment of ADA as it pertains to Perishables.” 

2. A memorandum, dated April 27, 1979, from Deputy Assis- 
tant Secretary Hufbauer to Secretary Blumenthal re ‘Perishable 
Products and the Antidumping Law; The Case Against Mexican 
Exports of Winter Vegetables.” 

3. A memorandum, dated May 25, 1979, from Assistant Com- 
missioner (operations) to Commissioner of Customs re ‘“‘Anti- 
dumping Investigation of Fresh Winter Vegetables from Mexico.” 

4, A draft memorandum, dated July 15, 1979, from Peter D. 
Ehrenhaft to Robert H. Mundheim re ‘Winter Vegetables from 
Mexico—Tentative Determination under Antidumping Act.” 

5. A draft memorandum, dated July 18, 1979, from Peter D. 
Ehrenhaft to Robert H. Mundheim re ‘‘Winter Vegetables from 
Mexico—Tentative Determination Under Antidumping Act.” 

6. An undated draft memorandum from Peter D. Ehrenhaft 
to Robert H. Mundheim re “Winter Vegetables from Mexico— 
Tentative Determination Under Antidumping Act.” 
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7. A memorandum, dated July 16, 1979, from Commissioner of 
Customs to General Counsel re “Certain Fresh or Chilled Vege- 
tables from Mexico.” 

8. A July 23, 1979 briefing paper by Peter D. Ehrenhaft re 
“Antidumping Proceeding Concerning Fresh Winter Vegetables 
from Mexico.” 

9. A September 28, 1979 “Significant Activity” memorandum 
from V. Kane to Division Director, reporting on a meeting held 
September 28. 

10. An undated buckslip from Linda Potts to Bob Mundheim. 

11. A draft memorandum, dated July 15, 1979, from Robert H. 
Mundheim to the Secretary re ‘“Tentative Determination Under 
Antidumping Act in the Case of Mexican Winter Vegetables.’’ 

12. The next to last paragraph of page 2 of: 

Memo for: Under Secretary Solomon 
From: Arnold Nachmanoff, Acting Assistant 
Secretary 
Subject: U.S. Embassy Mexico’s Concerns with 
Treasury Antidumping Investigation 
Dated: June 12, 1979 

II. Upon examination by the court in camera of each of the docu- 
ments contained in volume 11 of the administrative record for which 
the Secretary of State has claimed privilege and upon consideration 
of defendant’s motion for an order protecting these documents from 
disclosure to plaintiffs and plaintiffs’ response thereto, it is hereby 
ORDERED: 

A. That the court having determined that there is a reasonable 
likelihood that disclosure of the following documents will be detri- 
mental or injurious to the international relations of the United States, 
which outweighs the need of the plaintiffs in prosecuting this action, 
the court orders that the claim of privilege for such documents for 
national security reasons be sustained and that such documents shall 
not be disclosed to plaintiffs: 

1. State Department cable 100396, dated April 21, 1979: 
Paragraph 1. 

2. Mexico City cable 15561, dated September 11, 1979: 
Paragraph 2. 

3. Letter from Ambassador Kreuger to the Secretary of Com- 
merce, dated March 13, 1980: Enclosure 1 (diplomatic note from 
the Government of Mexico). 

4. Mexico City cable 9175, dated June 2, 1979: Entire text. 

5. Mexico City cable 9525, dated June 7, 1979: Entire text. 

6. Mexico City cable 13475, dated August 9, 1979: Paragraphs 
1, 2e-and’s. 
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7. Mexico City cable 13985, dated August 17, 1979: Paragraphs 
1, 2, 3, 4, and 5. 

8. Mexico City cable 15079, dated September 5, 1979: Para- 
graphs 1, 2, 3, and 4. 

9. Mexico City cable 18295, dated October 24, 1979: Para- 
graphs 1, 2, 3, 4, and 5. 

B. That the court upon carefully weighing the Government’s need in 
the public interest in maintaining the confidentiality of each of the 
following documents as to which the Secretary of State has claimed 
executive privilege as against the need of the plaintiffs for these docu- 
ments in prosecuting this action, and the court having concluded that 
the Government’s need in maintaining the confidentiality of theses 
documents outweighs the need of the plaintiffs in prosecuting the 
action, the court orders that the claim of executive privilege with 
respect to the following documents be sustained and that such docu- 
ments shall not be disclosed to plaintiffs: 

1. Letter from Ambassador Kreuger to the Secretary of Com- 
merce, supra: Paragraph 2. 

2. Letter from Ambassador Kreuger to the Secretary of Com- 
merce, supra: Enclosure 2, Mexico City cable 4145, dated March 
11, 1980: Entire text. 

3. Mexico City cable 19796: Paragraph 1, last two sentences; 
paragraph 6, entire paragraph; and paragraph 7, final sentence. 

4. State Department cable 197561, dated July 30, 1979: 
Entire text. 

5. Mexico City cable 13475, dated August 9, 1979: Paragraphs 
4 and 5. 

6. Mexico City cable 13985, dated August 17, 1979: Para- 
graph 6. 

7. Mexico City cable 15079, dated September 5, 1979: Para- 
graph 5. 

8. Mexico City cable 18295, dated October 24, 1979: Para- 
graph 6. 
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Recent Unpublished Customs Service 


Decision 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended 
to aid Customs officers and concerned members of the public in 
identifying matters of interest which recently have been considered 
by the Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Reference Area, Room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229. These copies will be made available at a cost to the 
requester of 10 cents per page. However, the Customs Service will 
waive this charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuL.etin, through 
July 2, 1980, are available in microfiche format at a cost of $23.85 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automat- 
ically receive updates as they are issued and will be billed 
accordingly. 


Dated: September 18, 1980. 
Joun T. Rots, 
Acting Director, 
Regulations and Research Division. 


Date of File Issue 
decision No. 


8-29-80 104472 Vessel repair: Whether the unavailability of an American 
shipyard to complete repairs in time to a fish-process- 
ing vessel prior to fishing season renders foreign 
repairs nondutiable 
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File 
No. 
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066094 
066100 
066128 
066140 
066152 
066170 


066208 
066454 


CUSTOMS COURT 


Issue 


Prohibited and restricted importations: Importation of 
nonconforming automobiles into the United States by 
foreign students and doctors in residency 

Classification: Sweet corn cannery waste (793.00) 

Classification: Customs reliance upon a manufacturer’s 
cost breakdown to determine component material of 
chief value of a coat 

Classification: Shelf article in the form of a stuffed 
elephant (386.04, 386.06, 386.09) 

Classification: Feed-pellet binder (184.85) 

Classification: Polyvinyl foam pad (770.80, 772.15) 

Classification: Mesh shirts with protective padding 
(734.56) 

Classification: Fume exhausters (661.06) 

Classification: Fisherman’s scissors (650.87, 650.89, 
650.92) 

Classification: Whether stitching which forms a quilting 
effect on shirts is ornamental 

Classification: Tanning kit for making leather (270.25, 
413.51, 432.25, 651.47) 

Classification: Sugar mill tandem (664.10, 666.20, 
680.49) 

Classification: Instant hot water heater (684.40) 

Classification: Weather strips (770.80, 771.55) 

Classification: Sweater of net construction (382.04) 

Classification: Whether pieced pockets with piping is 
ornamental; whether overlaid pocket frames around 
otherwise finished pocket opening is ornamental 

American selling price: Women’s flat slip-on slippers 
for indoor use (700.60) 

Classification: Whether a label with stylized lettering 
on Western-style shirt is ornamental 

Classification: Paddle-racquet (734.86, 735.20) 

Classification: Mobile car-washing machine (678.50, 
692.16) 

Classification: Whether label with plain block lettering 
on jeans is ornamental 

Classification: Tillage tools (666.00) 

Classification: Lubricant additive (425.52, 429.60) 

Classification: Fruit leathers in confectionary form 
(150.05, 157.10) 

Classification: Emulsion degreaser (409.30, 493.10) 

Classification: Chemical hand warmer (774.55, 799.00) 

Classification: Motorcycle helmet (703.70, 703.72) 

Classification: Cheese (117.88) 

Classification: Herbal tea (439.30) 

Classification: Center pivot sprinkler system (662.50, 
870.40) 

Classification: Indexation machine for computer (676.30) 

Classification: Surgical sponge (386.50, 495.05) 





Judgment of the U.S. Customs Court in 
Appealed Case 


SEPTEMBER 11, 1980 


Apprat 79-40.—Travenol Laboratories, Inc. » United States.— 
SoLuTion ADMINISTRATION Sets—MeEpicaL APpPARATUS— 
TuBING oF RuBBER oR Puastics SuITABLE FoR CONDUCTING 
Liqguips—TSUS—Summary Jup@mMent.—C.D. 4812 affirmed 
May 29, 1980 (C.A.D. 1247). 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. Cuassn, 
Commissioner of Customs. 


In the Matter of 
Certain Hotiow Fiser Artiriciat; Investigation No. 337-TA-81 
KIDNEYS 


Notice to All Parties 


Notice is hereby given that a prehearing conference will be held in 
this case at 9 a.m. on September 23, 1980, in the Dodge Center, Room 
201, 1010 Wisconsin Avenue NW., Washington, D.C. The purpose 
of this prehearing conference is to review the trial memoranda sub- 
mitted by the parties, to stipulate into the record as many exhibits as 
possible, and to discuss any questions raised by the parties relating to 
the hearing. 

Notice is also given that the hearing in this proceeding will com- 
mence at 9 a.m. on September 29, 1980, in the Dodge Center, Room 
201, 1010 Wisconsin Avenue NW., Washington, D.C. 

The Secretary shall publish this notice in the Federal Register. 


JANET D. Saxon, 
Administrative Law Judge. 
Issued: September 15, 1980. 
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56 INTERNATIONAL TRADE COMMISSION NOTICES 


In the Matter of 


CERTAIN Cor1n-OPERATED omer Investigation No. 337-TA-87 


VisuaL GAMES AND COMPONENTS 
THEREOF 


Notice to All Parties 


Notice is hereby given that the hearing in this case will be reopened 
on September 19, 1980, at 9 a.m. in the Dodge Center, Room 201, 
1010 Wisconsin Avenue NW., Washington, D.C. 

The Secretary shall publish this notice in the Federal Register. 

Issued: September 15, 1980. 

JANET D. Saxon, 
Administrative Law Judge. 


[731-TA-30 (Preliminary)] 
Montan Wax From East GERMANY 


Notice of Institution of Preliminary Antidumping Investigation and 
Scheduling of Conference 


AGENCY: US. International Trade Commission 


ACTION: Institution of preliminary antidumping investigation to 
determine whether there is a reasonable indication that an industry in 
the United States is materially injured, or is threatened with material 
injury, or the establishment of an industry in the United States is 
materialiy retarded, by reason of imports of montan wax from East 
Germany, provided for in item 494.20 of the Tariff Schedules of the 
United States (TSUS), which is alleged to be, or likely to be, sold in 
the United States at less than its fair value. 


EFFECTIVE DATE: September 8, 1980. 

FOR FURTHER INFORMATION CONTACT: Lynn Featherstone, 
Supervisory Investigator, 202-523-1376. 

SUPPLEMENTARY INFORMATION: 


BACKGROUND 


This investigation is being instituted following receipt of a petition 
on September 8, 1980, filed by American Lignite Products Co., Ione, 
Calif., the sole U.S. producer of montan wax. The petition requested 
the imposition of additional duties in an amount equal to the amount 
by which the foreign market value exceeds the U.S. price of montan 
wax imported from East Germany. 
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AUTHORITY 


Section 733(a) of the Tariff Act of 1930 (19 U.S.C. 1673b(a)) 
requires the Commission to make a determination of whether there is 
a reasonable indication that an industry in the United States is materi- 
ally injured, or is threatened with material injury, or the establish- 
ment of an industry in the United States is materially retarded, by 
reason of imports alleged to be, or likely to be, sold in the United 
States at less than fair value. Such a determination must be made 
within 45 days after the date on which a petition is filed under section 
732(b) or on which notice is received from the Department of Com- 
merce of an investigation commenced under section 732(a). Accord- 
ingly, the Commission, effective September 8, 1980, instituted pre- 
liminary antidumping investigation No. 731-TA-30 (preliminary). 
This investigation will be subject to the provisions of part 207 of the 
Commission’s Rules of Practice and Procedure (19 CFR 207, 44 F.R. 
76457) and, particularly, subpart B thereof, effective January 1, 1980. 


WRITTEN SUBMISSIONS 


Any person may submit to the Commission on or before October 6, 
1980, a written statement of information pertinent to the subject 
matter of this investigation. A signed original and 19 copies of such 
statements must be submitted. 

Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top ‘Confidential business data.” 
Confidential submissions must conform with the requirements of 
section 201.6 of the Commission’s Rules of Practice and Procedure (19 
CFR 201.6). All written submissions, except for confidential business 
data, will be available for public inspection. 


CONFERENCE 


The Director of Operations of the Commission has scheduled a 
conference in connection with this investigation for 10 a.m., e.d.t., on 
October 1, 1980, at the U.S. International Trade Commission Build- 
ing, 701 E Street N.W., Washington, D.C. Parties wishing to partici- 
pate in the conference should contact the supervisory investigator for 
the investigation, Mr. Lynn Featherstone; 202-523-1376. It is antici- 
pated that parties in support of the petition for antidumping duties 
and parties opposed to such petition will each be collectively allocated 
1 hour within which to make an oral presentation at the conference. 
Further details concerning the conduct of the conference wiil be pro- 
vided by the supervisory investigator. 
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INSPECTION OF PETITION 


The petition filed in this case is available for public inspection at 
the Office of the Secretary, U.S. International Trade Commission, 
and at the Commission’s New York City Office, located at 6 World 
Trade Center. 

By order of the Commission: 

Issued: September 17, 1980. 


KennetuH R. Mason, 
Secretary. 
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Treasury decisions: T.D. No. 

Daily rates for countries not on quarterly list; foreign currencies__.. 80-233 
Instrument of international traffic 80-234 
Manmade fiber textile products—restriction on entry_..-...._._.-__ 80-235 
Customs regulations amended, section 123.9 relating to discrepancies 
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Customs regulations amended—sections 4.7 and 4.14—foreign re- 

pairs to, and equipment purchases by, American vessels 
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Customs Court 


Antidumping: 
Determination: 
Documents, confidentiality of, C.R.D. 80-11 
Regional injury, C.R.D. 80-10 
International Trade Commission determination, C.R.D. 80-10 
Atomet 20 plus additives; powder, sponge iron, C.D. 4872 
Blended powders; sponge iron powder, C.D. 4872 
Chromium, C.D. 4872 
Confidential documents, access to; memorandum opinion and order, C.R.D. 80-10 
Construction: 
Tariff Act of 1930: 
Par. 3, C.D. 4872 
Par. 335, C.D. 4872 
Sec. 1516 a(a) (2), C.R.D. 80-10 
Tariff Schedules of the United States: 
Item 608.02, C.D. 4872 
Item 608.05, C.D. 4872 
Schedule 6, part 2, subpart B: 
Headnote 2(g), C.D. 4872 
Headnote 2(h), C.D. 4872 
Headnote 4, C.D. 4872 
United States Code, title 19: 
Sec. 1516a(a) (2), C.R.D. 80-10 
Sec. 1516a(b)(B), C.R.D. 80-10 
Sec. 1677(4)(c), C.R.D. 80-10 
Cross-motion for protective order, C.R.D. 80-10 
Documents: 
Confidential, C.R.D. 80-10 
Confidentiality of; antidumping determination, C.RD. 80-11 


Executive privilege claim; privileged documents, motion for order protecting, 
C.R.D. 80-11 
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International Trade Commission determination; antidumping, C.R.D. 80-10 
Tron powder; sponge iron powder, C.D. 4872 
Judgment in appealed case (p.—): 

Appeal 79-40—Solution administration sets; medical apparatus; tubing of 
rubber or plastics suitable for conducting liquids; TSUS; summary judg- 
ment 

Legislative history: 
Tariff Classification Study, 1960: 
Explanatory and Background Materials, schedule 6, pp. 32, 47, 86, 88, 92, 
687-688, C.D. 4872 
First Supplemental Report, 1962, pp. 150-151, C.D. 4872 

Memorandum opinion and order; confidential documents, access to, C.R.D. 80-10 
Molybdenum, C.D. 4872 
Motion for access to confidential documents, C.R.D. 80-10 
Other powders other than alloy iron or steel, C.D. 4872 
Powder, sponge iron; Atomet 28 plus additives, C.D. 4872 
Powders: 

Blended, C.D. 4872 

Unalloyed, C.D. 4872 
Privileged documents, motion for order protecting; executive privilege claim, 
C.R.D. 80-11 
Protective order, cross-motion for, C.R.D. 80-10 
Regional injury; antidumping determination, C.R.D. 80-10 
Sponge iron powder: 

Blended powders, C.D. 4872 

Iron powder, C.D. 4872 
Tungsten, C.D. 4872 
Unalloyed powders, C.D. 4872 
Vanadium, C.D. 4872 
Words and phrases; regional injury, C.R.D. 80-11 
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